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INTRODUCTION
Significance
Environmental litigation is a small but vital part of any environmental legal system and,
therefore, a critical part of protecting our environment and giving our kids a future that is as
rich in opportunities and natural beauty as we have today. Thankfully, the vast majority of
environmental issues do not end in litigation because most people comply with the law most
of the time. Most development applications and licence applications are approved and the
conditions of approval followed without litigation. Yet litigation is a vital part of any
environmental legal system because our system of governance generally reserves the power
to impose heavy sanctions for breaking the law, such as a large fine or imprisonment, to
independent courts and tribunals. Our system also reserves the power to appeal against or
review government decisions to independent courts and tribunals, thereby avoiding “Caesar
judging Caesar”. Litigation is, therefore, a vital component of the environmental legal system
as the ultimate enforcement and dispute resolution mechanism even though it is a relatively
small component. For regulators and public interest litigants, the publicity of high profile
cases can also contribute to strategic objectives of general deterrence of other offenders,
public eduction, and development of important legal principles of wider application.
To really understand environmental litigation it is essential to weave together both theory and
practice. Unless the actual practice of litigation is understood, academic knowledge about
environmental laws becomes somewhat one-dimensional. Likewise, if litigation practice is
not adequately underpinned by environmental and regulatory theories, it can suffer the same
fate or become wrongly skewed into a lop-sided approach. 1 For example, many older lawyers
and judges approach environmental issues with the traditional assumption of common
lawyers that private property rights are sacrosanct. 2 That assumption is no longer correct but
many older lawyers have difficulty adjusting to objectives such as seeking to achieve
sustainable development and constraints on landholder’s activities such as controls on
vegetation clearing.
Course aims
My aim in this course is to take you inside the theory and practice of environmental litigation
by diving into the facts of some real cases and swimming around in them. I want to teach you
some of the practical skills of being a litigator by examining the facts and decisions made in a
range of civil and criminal cases. Some of the cases are complex. Some are straight-forward.
As much as possible, they involve Federal Court proceedings to make them relevant to
students from all States and Territories. The specific facts or the jurisdiction are not important
– the cases simply provide a gateway to explore the theory and practice of environmental
litigation. By exploring the facts and the decisions made in these cases I hope to build your
confidence to run or be involved in similar cases in the future. I also want to build your
commitment to ethical practice and place your understanding of environmental litigation
within a wider theoretical context of environmental regulation.
1

Adapted from Mackenzie G, How Judges Sentence (The Federation Press, Sydney, 2005), pp 83-84.
Gunningham N and Grabosky P, Smart Regulation: Designing Environmental Policy (Oxford University
Press, Melbourne, 1998), pp 278-279, point out that traditional values such as “the sanctity of private property
and the widely held view that a landholder is free to do whatever he or she wishes with their land” have only
relatively recently begun to yield to concerns for a wider public interest in the environment.
2
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In addition to these more substantive objectives, this course is intended to be fun and
interesting. My own view is that, all law is boring – until you try to apply it to solve a
problem for your client. Even archaic legal cases and principles can become riverting when
they support or detract from your client’s case and solving their legal problem. Yet law
subjects are typically taught in the abstract by stating principles and referring to court
precedents that establish those principles, with little reference to the facts, maps, pictures and
evidence from real cases.
I believe that, even more than other law subjects, environmental law calls out to be taught
through the facts, maps and pictures of the cases that make it such an interesting field of law
to work in. Apart from making the subject more interesting there is a very pragmatic reason
for teaching environmental litigation in this way. This is because work as a lawyer is very
practical – your job is to solve your clients’ legal problems. Good lawyers are good problem
solvers. By teaching this subject through the facts and documents from real cases to illustrate
the practice of environmental litigation I am aiming to make you better problem-solvers and
better lawyers.
Who is the course aimed at?
The course is aimed primarily at litigation lawyers working in environmental law in private
practice and government regulators. It is also aimed at non-lawyers who are managers, policy
officers, and enforcement officers in environmental regulators. The course aims to
complement training available to environmental regulators and to support the work of the
Australasian Environmental Law Enforcement and Regulators neTwork (AELERT). 3
Understanding litigation is crucial for anyone in private legal practice advising industry,
developers or the community about environmental laws. Knowing when your clients can be
prosecuted or sued and, conversely, what rights they have to appeal or seek review of adverse
government decisions, is an essential part of a practising environmental lawyer’s toolkit.
Understanding environmental litigation is also important for anyone who works for an
environmental regulator, even policy staff who do not “do” enforcement work. This is
because litigation is a mainstay of any effective legal regime, even one in which litigation is
“a big stick” that is relatively rarely used. Both operational and policy staff of environmental
regulators need to understand the utility and limitations of litigation to know when and how it
can be used to enforce the law and when government decisions can be challenged through the
courts.

3

See http://www.aelert.com.au/
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Expected learning outcomes
The expected learning outcomes from this course are:
Managers of environmental
regulators
Litigation lawyers

•
•
•
•
•
•
•

Policy & enforcement
officers

•
•

Improve skills and knowledge to lead or manage a
regulatory team in the public sector
Complement Diploma in Government (Investigations)
Integrate litigation skills within an overall policy and
regulatory framework
Practical training in problem-solving and decisionmaking in litigation
Advocacy and legal drafting skills
Ability to analyse evidence and advise on prospects of
success at trial
Avoid and narrow issues in dispute to achieve costeffective outcomes for clients
Gain advanced knowledge of civil and criminal litigation
practice
Complement CERT IV investigations and statutory
compliance training

Themes of course
The course has four themes: 4
1. Understanding the role of litigation as part of environmental regulation and policy.
2. Winning litigation is based on a sound knowledge and application of the law and
procedural rules using the basic legal problem-solving method (ISAAC 5). All
strategies and tactics to win at trial build on this foundation. You don’t need to be a
brilliant lawyer or Rhodes Scholar to run cases successfully. If you are diligent and do the
basics well, you will generally run successful cases.
3. Ethical practice – Your goal is to help the court reach the right decision according to law
and your client’s interests are secondary to this. Apply the Model Litigant Principles even
when you do not act for the Crown – they are a sound guide to ethical practice. 6 In
particular, act fairly and do not take technical points simply to delay and drain your
opponent’s resources or to avoid the real issues in the case. But also be aware that for
most lawyers the goal is to win for their client and provided they do not lie to the court or
break the law pretty well anything goes. You should be honest and reasonable but do not
expect your opponent will be.

4

Note that the third and fourth differ slightly from the themes stated in the Course Materials, issued earlier.
ISAAC stands for: Identify the legal issue; State the legal rule for the issue; cite an Authority for the legal rule;
Apply the rule to the facts; and reach a Conclusion. IRAC is another commonly used acronym for the basic
legal method. It stands for Issue, Rule, Authority, and Conclusion.
6
See Lohe C, “The Model Litigant Principles” (Crown Law, Brisbane, 2007), available at
http://www.psier.qld.gov.au/publications/docs/model-litigant-principles.pdf (viewed 20 May 2009).
5

6

4. Courage and tenacity – environmental litigation, particularly against large and well
resourced opponents, can be a very difficult war of attrition even for government
regulators. You will need courage and tenacity to succeed and to survive the hard losses
in your career. Narrowing and avoiding disputes through negotiation and compromise are
important and you should always pursue them were possible but sometimes you need to
fight and you will need courage and tenacity to do this.
The course is not specifically designed to teach civil and criminal procedure or substantive
environmental laws but these topics are an incidental part of the course.
ASSESSMENT
My aim is that students will gain knowledge that is relevant and practical for their interests
and work from this course in four main ways:
•

Learning through the discussion in lectures about the theory and practice of
environmental litigation.

•

Writing a short essay summarising in plain English for a lay audience the jurisdiction of
the main environmental courts and tribunals and the appellate structure for civil, criminal,
State/Territory and federal proceedings in the student’s jurisdiction (of up to 800 words in
length and worth 10% of the assessment).

•

Undertaking a practical exercise involving advising the Commonwealth Environment
Minister on the discretion to prosecute (1,000-2,000 words in length) and drafting the
relevant documents to initiate a criminal prosecution under the Environment Protection
and Biodiversity Conservation Act 1999 (Cth) (30%).

•

Writing a research paper on a topic of the student’s choice relevant to Environmental
Litigation (up to 4,800 words in length and worth 60% of the assessment).

As a postgraduate course, the assessment is not based on rote learning what is said in lectures
and regurgitating it in an exam as occurs in undergraduate subjects. In particular, the research
paper should contain some critical evaluation not merely description of existing laws and
policies.
You are strongly encouraged to choose a topic for the research paper that is of direct
relevance to your current work or your personal interests in the field of environmental
litigation. This is an opportunity for you to research and learn about things that you are
interested in and that will help you in your work.
For more detail see the Means of Assessment.
BASIC TERMS
Several terms need to be defined and clearly understood. The meanings of “the environment”,
“environmental law”, “environmental legal system” and “environmental litigation” have been

7

extensively considered and are well enough understood to need little elaboration here. 7 The
short definitions and explanations of these terms provided in the following paragraphs suffice
for our purposes here. 8
The “environment” is a protean term as it readily assumes different forms and characters but
it is defined here to mean the natural and human-made world, excluding economic and social
matters. This includes: the ecosystem (including biodiversity and natural resources); all areas
and structures modified or built by humans; and all factors affecting human health and the
quality of human life (including cultural heritage and amenity). Economic and social matters
are excluded to confine the concept of the environment to its common-usage in this context.
“Environmental law” is the body of law that regulates human impacts on the environment.
These laws comprise legal rights, duties, powers and liabilities contained in international
treaties, customary international law, domestic legislation, and the Common Law. The extent
and exercise of these laws can depend on legislative and administrative objects, policies and
principles. 9 Environmental law includes, but is not limited to, traditional categories such as
environmental protection, conservation, pollution, mining, fisheries, cultural heritage,
environmental impact assessment, and planning and development laws. It is a very wide area
of law without precise boundaries. As John Cole and David Grinlinton suggested over a
decade ago, the boundaries of environmental law remain indistinct and it is a functional
classification that defies ordered “pigeon holing”. 10
An “environmental legal system” is the combination of environmental law with the courts,
government departments and other bodies that administer it within a particular jurisdiction or
geographic area. It includes the decision-making processes, policies, practices and
constitutional constraints that affect the administration of the law. Many authors do not
distinguish between “environmental law” and “an environmental legal system”, or use the
terms interchangeably. There is no great harm in this but these terms are distinguished here
for clarity and precision in terminology. There are also some variations in terminology. For
example, some authors, refer to environmental legal systems as “environmental regimes”. 11
There are normally multiple layers of law and administration within any environmental legal
system. These layers typically include international, national, regional/state and local laws
depending on the governance and constitutional arrangements of the particular jurisdiction.
Individual layers are often referred to as “systems” in their own right, such as “the
international legal system”. This can be useful to focus a discussion on a particular layer, but
in reality each of the layers is inter-dependent not independent. For this reason an
7

See, e.g., Bates G, Environmental Law in Australia (6th ed, LexisNexis Butterworths, Sydney, 2006); Fisher D,
Australian Environmental Law (Lawbook Co, Sydney, 2003); and Sands P, Principles of International
Environmental Law (2nd ed, Cambridge University Press, Cambridge, 2003), Ch 1.
8
Similarly, see McGrath C, Does Environmental Law Work? How to Evaluate the Effectiveness of an
Environmental Legal System (Lambert Academic Publishing, Saarbrücken, 2010), Ch 1, available at
http://www.envlaw.com.au/delw.pdf.
9
See Fisher DE, “Legal and paralegal rules for biodiversity conservation: a sequence of conceptual, linguistic
and legal challenges” (2005) 17 ELM 243; and (2005) 18 ELM 35; De Sadeleer N, Environmental Principles:
From Political Slogans to Legal Rules (Oxford University Press, Oxford, 2002), Ch 5 and 6.
10
Cole J, “Environmental Law and Politics” (1981) 4 UNSWLJ 55 at 58; and Grinlinton D, “The
‘Environmental Era’ and the Emergence of ‘Environmental Law’ in Australia – A Survey of Environmental
Legislation and Litigation 1967-1987” (1990) 7 EPLJ 74 at 75-76.
11
See Young OR (ed), The Effectiveness of International Environmental Regimes: Causal Connections and
Behavioural Mechanisms (The MIT Press, Cambridge Ma, 1999).
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environmental legal system is best considered as a vertical hierarchy of different
administrative levels.
“Environmental litigation” forms part of any environmental legal system and, for the
purposes of this course, includes any proceeding in a court or tribunal concerned with
enforcing any environmental right or duty, or challenging a government decision about any
activity impacting on the environment.
Most litigation involving environmental issues involves disputes between government and
developers, particularly planning disputes between local governments and proponents of
development under State and Territory planning laws. 12 Public interest environmental
litigation – litigation by private individuals to protect the environment – is a relatively small
subset of environmental litigation in Australia. 13
Environmental litigation at first instance (i.e. in trial courts not appellate courts 14) can
generally be divided into three main functional groups, two of which have distinct subcategories: 15
1. Litigation by governments to enforce laws protecting the environment by:
(a) civil enforcement; or
(b) criminal prosecution.
2. Litigation against government administrative decisions involving environmental matters
by:
(a) merits review; or
(b) judicial review; and
3. Litigation by private individuals to enforce common law or statutory rights protecting the
environment.
These main categories and sub-categories of environmental litigation are quite different in the
character of the parties, procedures, legal issues, evidentiary issues, or remedies available. In
litigation by governments, for example, no questions of standing arise and governments wield
far greater investigative and financial resources than are available to most private litigants.
Litigation by government to enforcement environmental laws is normally very different in
practice to litigation by private individuals.

12

Consider, for example, the number of cases and the parties involved in litigation in the Queensland Planning
and Environment Court at http://www.sclqld.org.au/qjudgment/ and NSW Land and Environment Court at
http://www.lawlink.nsw.gov.au/lawlink/caselaw/ll_caselaw.nsf/pages/cl_lec. Victoria, SA, ACT, and NT have
similar low levels while in WA lack of standing continues to make public interest environmental litigation
extremely rare.
13
See McGrath C, “Flying-foxes, dams and whales: Using federal environmental laws in the public interest”
(2008) 25 EPLJ 324, http://www.aph.gov.au/senate/committee/eca_ctte/epbc_act/submissions/sub38att.pdf.
14
Appeals from all of these categories are similar and generally concern errors of principle only. See, e.g.,
House v The King (1936) 55 CLR 499 at 504-505.
15
McGrath, n 13, at 328.
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UNDERLYING THEORIES, ASSUMPTIONS & BELIEFS
Before we proceed to examine environmental litigation in detail, we should note the
underlying theories, assumptions and beliefs upon which the approach taken in this course is
built to decide whether there is a solid basis to them and to expose any bias or preconceptions. Self-reflection such as this is an important part of a sound research process. 16
Naturalism
The ontological 17 theory or premise assumed in this course (and in the courts and the legal
system generally) is Naturalism. 18 This theory accepts that the world can be fully explained
by natural elements and forces without reference to supernatural or spiritual forces. It
assumes all phenomena are covered by laws of science and that all teleological 19 explanations
are, therefore, without value for understanding or explaining existence and reality.
Consequently, the world is viewed as a physical entity that is capable of being
understood and explained without reference to any god(s) or supernatural forces.
Environmental issues are considered in terms of cause-and-effect relationships that science is
capable of discerning and predicting. Religion is, therefore, irrelevant here. 20
Legal Positivism
The legal or jurisprudential theory adopted in this course is a mild form of Legal
Positivism. 21 Consequently an analytical separation is maintained between law and morals –
what the law is and what the law ought to be. “What is law” is defined as the rights, duties,
liabilities and powers established under international treaties, customary international law,
domestic legislation and subordinate legislation, and the precedents established by decisions
of judges.
A strict view that there is no connection between law and morals is overly simplistic because
the law is a normative system constructed by society to control human behaviour. The law is
a “normative system” because it concerns rules or norms that prescribe a course of conduct
(what “ought” to happen) as opposed to statements or propositions of fact or physical
laws that state causal connections that can be proven to be true or false. Normative usages
include not only laws, but also commands, exhortations, and moral, ethical, or religious codes
or rules of conduct. The normative nature of the law contrasts to the physical reality of
environmental issues such as the level of pollution in the atmosphere. As a normative system,
what the law ought to be undoubtedly influences what the law is because society generally
constructs the law to reflect its morals, ethics and values. For this reason, strict Formalism

16

There is a similar discussion in McGrath, n 8, Ch 1.
Ontology is the study of the nature of existence, being and reality: see generally, Crotty M, The Foundations
of Social Research (Sage, London, 1998), pp 10-12.
18
See generally, Rachels J, “Naturalism”, Ch 4 in La Follette H, The Blackwell Guide to Ethical Theory,
(Blackwell Publishers, Malden, Mass, 2000).
19
Explanations that order in the universe implies the existence of god(s) and cannot be explained by purely
natural forces: The Macquarie Dictionary, p 1275.
20
If it were considered relevant, an agnostic view is adopted in any event. The existence of a god(s) is not
accepted or denied.
21
See generally Freeman M, Lloyd’s Introduction to Jurisprudence (6th ed, Sweet & Maxwell, London, 1994);
Wacks R, Jurisprudence (4th ed, Blackstone Press Limited, London, 1995), Ch 4.
17
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(colloquially known as “Black-Letter Law”) is not adopted because morals, values and
politics are inherent in the creation and operation of the law.
Ethical and political theories
The ethical and political theories underpinning this course are Utilitarianism 22 and Liberal
Democracy. 23 The overall objective of law, society and politics is seen as to achieve public
good and happiness. Liberal democratic government, where elected representatives are
subject to the Rule of Law and constitutional constraints that protect minority rights, is
embraced. The Rule of Law is viewed as of fundamental importance to achieving public good
and happiness. Broadly speaking, Rule of Law refers to the presence of transparent fairly
applied legal requirements. It depends upon an independent judiciary that interprets and
applies the law in an impartial and transparent manner. 24
When considering the political context, one constraint to an environmental legal system that
it is almost trite to recognise is that, in a democratic and pluralistic society such as Australia,
laws must be socially acceptable (that is, politically acceptable). The yardstick of social
acceptability therefore ultimately limits what the law can achieve in relation to the
environment. For example, while a law that prescribes vegetarianism (by prohibiting the
consumption of meat or seafood) may have significant benefits for the Australian
environment, such a law would not be acceptable to the Australian people. Such a law is,
therefore, not available to improve the protection of the environment. In contrast, a ban on the
killing of whales by Australians anywhere in the world, while breathtaking in its width and
extra-territorial operation is a reality in Australian law. 25
Environmental ethic
The environmental ethic underpinning this course is human stewardship for the natural
world. 26 Stewardship implies a responsibility to care for the natural world and manage it
sustainably for future generations due to humanity’s special ability to alter the natural
environment and knowledge of the consequences of such actions. This concept implies a
notion that humanity’s power to alter the environment itself creates an obligation to exercise
that power wisely for the benefit of future generations and nature itself. This ethic forms the
basis for the concept of sustainable development – now the unifying objective of
environmental legal systems. While it is fundamentally an anthropocentric philosophy, it
recognises that humanity occupies a special role by virtue of our ability to plan and manage
our impacts on the environment and because of that we have the responsibility to maintain

22

See generally, Mill JS, Utilitarianism, (Fount Paperbacks, London, 1979); Van DeVeer D and Pierce C, The
Environmental Ethics and Policy Book: Philosophy, Ecology, Economics (3rd ed, Thomson/Wadsworth,
Belmont CA, 2003), pp 24-27.
23
See generally, Carter A and Stokes G (eds), Liberal Democracy and its Critics: Perspectives in Contemporary
Political Thought (Polity Press, Cambridge, 1998).
24
See International Network for Environmental Compliance and Enforcement (INECE), Principles of
Environmental Compliance and Enforcement Handbook (INECE, Washington, 2009), p 17, available at
http://inece.org/principles/ (viewed 22 May 2009).
25
See sections 224 and 229-230 of the Environment Protection and Biodiversity Conservation Act 1999 (Cth).
26
See Brennan A and Lo Y, “Environmental Ethics” in Zalta EN (ed), The Stanford Encyclopedia of Philosophy
(Fall
2007
Edition)
(Stanford
University,
Stanford,
2007),
available
at
http://plato.stanford.edu/archives/fall2007/entries/ethics-environmental/ (viewed 18 December 2007).
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the environment. Stewardship is fundamentally different from the traditional, Western
(Judeo-Christian) philosophy of dominion summarised by Ian McHarg as the view that: 27
Man [sic] is exclusively divine, all other creatures and things occupy lower and generally
inconsequential status; man is given dominion over all creatures and things; he is enjoined to
subdue the earth.

While dominion has historically been the dominant philosophy, at least in Western society
over the past 2,000 years, stewardship has emerged and continues to emerge as the
mainstream view of humanity’s relationship with the environment. The overarching paradigm
of environmental legal systems, sustainable development, is fundamentally based upon this
philosophy. Juxtaposed to the philosophy of humanity’s dominion over nature is the
philosophy of deep ecology. Brennan and Lo explain deep ecology as follows: 28
The ‘deep ecology movement’ … endorses ‘biospheric egalitarianism’, the view that all living
things are alike in having value in their own right, independent of their usefulness to human
purposes. The deep ecologist respects this intrinsic value, taking care, for example, when walking
on the mountainside not to cause unnecessary damage to the plants.

Both dominion (the extreme of anthropocentric views) and deep ecology (the extreme of
ecocentric views) are not accepted here because neither is consistent with the concept of
sustainable development.

THINKING ABOUT ENVIRONMENTAL LAW
Conceptual frameworks for problem-solving
As your task as an environmental lawyer is to solve your clients problems, how you think
about environmental law is fundamental to success in your work. How we think about
environmental law is rarely discussed – it is typically just assumed that we are all talking and
thinking about the same thing – but common ways of thinking about environmental law have

27

McHarg I, “Values, Process and Form” in The Fitness of Man’s Environment (Smithsonian Institution Press,
Washington, 1968), p 213. See also White L, “The Historical Roots of Our Ecological Crisis” (1967) 55 Science
1203; Passmore J, Man’s Responsibility for Nature (2nd ed, Duckworth, London, 1974).
28
Brennan and Lo, n 26.
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some significant drawbacks for problem solving. It is worthwhile therefore exploring how we
think about environmental law a little further. 29
Descriptive categories such as “pollution law”
The traditional and still most common method of describing and thinking about
environmental law and environmental legal system is to use descriptive categories or fields.
These categories use common, descriptive terms to identify:
•
•
•

a particular human activity or an impact on the environment that is regulated (for
example: pollution; mining; farming; forestry; energy; greenhouse gas emissions;
hazardous waste disposal; contaminated land; international trade; nature conservation);
a particular part of the environment of concern (for example: natural resources; fisheries;
water; biodiversity; threatened species; cultural heritage);
a particular mechanism through which the system operates (for example: town planning;
development control; environmental impact assessment; enforcement).

There are many variations of this approach. For example, Gerry Bates has structured each of
the six editions of his text, Environmental Law in Australia, around traditional categories
such as “pollution control” and “protection of biodiversity”. 30 There are also many examples
of specialty texts and journal articles using traditional, descriptive categories. Good examples
where the title of the text illustrates the traditional, environmental field covered are Douglas
Fisher’s Water Law, 31 Zada Lipman and Gerry Bates’ Pollution Law in Australia, 32 Michael
White’s Australasian Marine Pollution Laws, 33 and Warwick Gullett Fisheries Law in
Australia. 34 The same approach is widely used overseas 35 and at an international level. 36
The traditional approach is still widely used and clearly has a number of advantages, such as
the fact that it uses widely known and understood terms to describe the categories that it
adopts. While there is considerable variation in the use of terms between authors and in
different jurisdictions, there is at least a basic level of common understanding if, for instance,
an author says that they are considering, “pollution laws”. There are also advantages where a
common terminology is applied to specific mechanisms and tools within an environmental
legal system, such as “environmental impact assessment”. While the approaches taken for
such mechanisms vary widely, the use of a common terminology to identify these
mechanisms can greatly assist understanding and explaining the system.
The problems with descriptive categories such as “pollution”
The main problem with the descriptive categories approach is that many modern
environmental laws and modern environmental problems do not fit into neat categories.
29

There is a similar discussion in McGrath, n 8, Ch 3.
Bates, n 7. Other examples abound.
31
Fisher D, Water Law (LBC Information Services, Sydney, 2000).
32
Lipman Z and Bates G, Pollution Law in Australia (Butterworths, Sydney, 2002).
33
White M, Australasian Marine Pollution Laws (The Federation Press, Sydney, 2007).
34
Gullett W, Fisheries Law in Australia (The Federation Press, Sydney, 2009).
35
See, e.g., Ferrey S, Environmental Law (3rd ed, Aspen Publishers, New York, 2004); Bell S and
McGillivray D, Environmental Law (6th ed, Oxford University Press, Oxford, 2006).
36
See, e.g., Birnie P and Boyle A, International Law & the Environment (2nd ed, Oxford University Press,
Oxford, 2002).
30
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Modern environmental laws have increasingly reflected the inter-relatedness of the
environment by creating rights and duties that are general in nature and thereby apply to all
activities and impacts. The traditional categories or any simple categorisation is, therefore,
apt to mislead our thinking about the law.
The EPBC Act provides a good example of how modern environmental laws do not fit the
traditional, descriptive categories and defy any simple categorisation. Section 12 of the Act is
sufficient for present purposes. 37 It provides:
12 Requirement for approval of activities with a significant impact on a declared
World Heritage property
(1) A person must not take an action that:
(a) has or will have a significant impact on the world heritage values of a declared
World Heritage property; or
(b) is likely to have a significant impact on the world heritage values of a declared
World Heritage property.

Section 12 of the EPBC Act may be breached in any of a multitude of ways. It may be
breached by the release of a contaminant into a World Heritage property: that is, traditional
“pollution”. It might be breached by building a dam to supply water for cotton growing: what
might be called traditional “water law”. 38 It may be breached by clearing of vegetation and
ploughing in preparation for a wheat crop: that is, traditional “farming” or agricultural land
use. 39 It may be breached by electrocuting flying foxes to protect a fruit crop on private land
outside a World Heritage property: that is, traditional “nature conservation”. 40
Many modern environmental problems also do not fit within discrete traditional categories.
For example, the emission of greenhouse gases contributing to global warming can be caused
by burning of fossil fuels in anything from a power station to a private vehicle as well as by
land clearing. The impacts of global warming are equally all-pervasive and affect human
health, amenity, biodiversity, raising surface and sea temperatures and atmospheric stability.
These issues cannot be simply categorised using a traditional approach without including
virtually every law and human activity.
A related problem for describing an environmental legal system using descriptive categories
is repetition. Because many modern environmental laws do not fit neatly within discrete
categories, a description of an environmental legal system using such categories must repeat
references to individual laws in multiple categories. Unless this is done the description will
be incomplete or misleading. Such descriptions tend to become repetitive. The lines between
different categories are also blurred by this repetition and cross-referencing, thereby eroding
the utility of the categorisation itself.
Yet despite these problems, the descriptive categories approach is still a useful method for
providing simple explanations of an environmental legal system, particularly for lay-people.
Lawyers and professionals working or researching in the field, however, require a more
integrated knowledge and understanding.
37

See generally, McGrath C, “Key concepts of the EPBC Act” (2005) 22 EPLJ 20.
See Minister for the Environment & Heritage v Queensland Conservation Council (2004) 139 FCR 24, where
the downstream impacts of a dam through indirect impacts of farm chemicals pollution waters flowing to the
Great Barrier Reef World Heritage Area were in issue.
39
See Minister for the Environment & Heritage v Greentree (No 2) (2004) 138 FCR 198.
40
See Booth v Bosworth (2001) 114 FCR 39; McGrath C, “The Flying Fox Case” (2001) 18 EPLJ 540.
38
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An alternative approach: thinking of the legal system as a jigsaw
An alternative way of thinking about the environmental legal system that avoids misleading
categories is to think of solving any legal problem as building up a jigsaw with the parts of
the environmental legal system that apply to the problem. While avoiding categories we still
need structure, however, or the description and our thinking will end in confusion.
A universal way to initially structure a description of an environmental legal system is the
various levels of governance that regulate the system: the structural hierarchy of the system.
All environmental legal systems have at least two levels of governance: international and
national. However, normally there are more levels, such as regional, provincial and local
governments (for instance in New Zealand). Countries with federal systems of government,
such as Australia and the United States, also have state levels.
Within the various levels it will normally be useful to first explain the constitutional or other
constraints on the laws at that level so that their possible scope and basis can be understood.
For example, international law can be explained by reference to the nature of international
treaties and customary international law. National and state laws of federations such as
Australia and the United States can be explained by reference to a national constitution. In
Common Law countries legislation over-rides the Common Law, therefore any Common
Law rules protecting the environment can form the final or bottom layer of the description of
the system. This will be unnecessary in Civil Law countries where no similar body of judgemade law exists. Other systems, such as Islamic law countries and China, can adopt
variations on these approaches as appropriate.
Once the constitutional basis of the laws is explained, to avoid categories but to provide a
logical structure, laws might be listed alphabetically and briefly explained in that order. This
allows readers/students to move through the explanation in a logical order but without
placing the various laws in “boxes” or categories to which they do not properly fit. The
relevant government regulator for the law can be mentioned at this point also so as to assist
the reader/student to understand who is responsible for administering the law.
An example of a text that uses this approach is McGrath C, Synopsis of the Queensland
Environmental Legal System (5th ed, Enviromental Law Publishing, Brisbane, 2011). 41 The
diagram of the major pieces of the Queensland environmental legal system shown on the
following page is drawn from this book.
This approach treats an environmental legal system like a jigsaw within a structural hierarchy
by placing all of the “pieces” of the system before the reader/student for them to “build up the
picture” of the total system. Its advantage to the traditional descriptive category approach is
that it avoids artificial and illusory categories. Its disadvantage is that a reader/student may
find it easier to understand and learn if laws are placed into tangible and commonly
understood categories such as “pollution”.

41

Available at http://www.envlaw.com.au/sqels5.pdf (viewed 3 June 2011).

15

16

To summarise then, when you are faced with a problem in environmental law your first task
is to identify which part or parts of the relevant environmental legal system apply to the
problem. You then need to apply the relevant parts to the problem to solve it. For example, if
you act for a client proposing to undertake a particular development, you need to identify
what approvals and licences are required and then assist the client to obtain them. If you work
for a regulator administering only one piece of legislation, your task may simply be to
identify whether your legislation applies but you should also be aware of other legislation that
may apply so that you can coordinate with other relevant agencies. You can use this “jigsaw”
approach to conceptualise and solve (as far as the law allows) any problem in an
environmental legal system.
ENVIRONMENTAL POLICY
Policy analysis
Environmental law and environmental litigation form should be seen as part of an overall
environmental policy framework. Stephen Dovers provides an excellent overview and
discussion of the process of creating, implementing and evaluating environmental policy. 42
He makes a good point by saying that, “a tendency to ignore basic policy knowledge from
other areas is a weakness of much environment and sustainability policy thinking.” 43 Legal
writers, in particular, rarely acknowledge the wider policy literature in analysing laws and
legal systems.
Dovers notes the somewhat loose separation between the fields of Policy Studies and Policy
Analysis, and it is the latter term that is of interest here. 44 Policy Studies are generally
descriptive of policies and policy processes, although evaluation of policy may occur within
this field. Policy Analysis is more purposeful and involves evaluation, information for policymaking, process advocacy and policy advocacy.
Dovers introduces the lexicon of Policy Analysis by defining many of the important terms
used in the field, including the following: 45
•

Policies are positions taken and communicated by government that recognise a problem
and in general what will be done about it. For example, a widely accepted environmental
policy is a commitment to ecologically sustainable development through integrating
environmental considerations into decision-making.

•

Policy programs (or, simply, programs) are specific and substantial manifestations of a
policy, comprising elements of implementation as well as of intent. Beneath this level,
for an applied policy, there will be a variable number of on-ground projects in particular
places. For example, a policy for protecting water catchments may be implemented in
part through a program for restoring riparian vegetation within catchments and projects
for re-planting particular stretches of degraded waterways.

42

Dovers S, Environment and Sustainability Policy: Creation, Implementation, Evaluation (The Federation
Press, Sydney, 2005). See also, Althaus C, Bridgman P and Davis G, The Australian Policy Handbook (4th ed,
Allen & Unwin, Sydney, 2007).
43
Dovers, n 42, p 18.
44
Dovers, n 42, pp 20-21 citing Hogwood BW and Gunn LA, Policy Analysis for the Real World (Oxford
University Press, Oxford, 1984), p 29.
45
Dovers, n 42, pp 12-15.
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•

Policy instruments are the ‘tools’ or means used by governments in partnership with
other players to implement policies and achieve policy goals. Laws, regulations,
education campaigns, and taxes are all examples of policy instruments.

Policy instruments
Dovers builds on the work of Gunningham, Grabosky, Sinclair and others by recognising a
variety of instruments for environmental policy. 46 Many of the terms and concepts used to
describe policy instruments are drawn from the field of Regulatory Theory, 47 which deals
with government regulation of human behaviour. It can be viewed as a subset or close
companion of Policy Studies and Policy Analysis for present purposes. Another related field
is Compliance Theory, which considers why legal obligations are met and recognises that
deterrence through the imposition of sanctions is not the only reason why laws and policies
are complied with, particularly at an international level. 48 Understanding such related fields
and concepts is important for good policy design and choice of policy instruments.
Gunningham and Grabosky suggest six functional categories of instruments for
environmental policy in their text, Smart Regulation: Designing Environmental Policy. 49
While they state this categorization is not intended to be exhaustive and merely provides a
relatively comprehensive summary of the range of environmental policy instruments
available (and does not specifically include important instruments such as funding of
research), 50 it is worthwhile setting out their six categories here:
•

Command and control regulation (or direct regulation) involves laws backed by
sanctions to prohibit or restrict harmful activities. Imposing environmental standards is
the commonest form of command and control regulation for environmental policy.
Standards involve the establishment of uniform requirements on broad categories of
activities to achieve specific environmental goals. 51

•

Self-regulation involves industry or professional associations controlling the conduct of
their members without direct government control.

•

Voluntarism involves individuals undertaking to do the right thing without any basis in
coercion from government, industry or professional bodies.

•

Education and information instruments include such things as education and training,
corporate environmental reporting, and pollution inventories.

•

Economic instruments are primarily based on using positive and negative financial
incentives rather than direct government control, including enforceable property rights, a
trading market, or taxation.

46

Gunningham and Grabosky, n 2.
There are many texts on regulatory theory and design. Two useful ones for environmental regulation are
Gunningham and Grabosky, n 2; and Sparrow MK, The Regulatory Craft: Controlling Risks, Solving Problems,
and Managing Compliance (Brookings Institution Press, Washington, 2000).
48
See generally, Mitchell RB, “Compliance Theory: an Overview” in Cameron J, Werksman J and Roderick P
(eds), Improving Compliance with International Environmental Law (Earthscan Publications Ltd, London,
1996); and Doelle M, From Hot Air to Action? Climate Change, Compliance and the Future of International
Environmental Law (Thomson Canada Ltd, Toronto, 2005), Ch 3.
49
Gunningham and Grabosky, n 2, Ch 2.
50
Gunningham and Grabosky, n 2, p 38.
51
Gunningham and Grabosky, n 2, pp 39-40.
47
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•

Free market environmentalism relies on property rights and the free market alone to
control environmental impacts unrestricted by government intervention.

The Policy Cycle
Recognising the influence of ideology and politics, Dovers emphasises that policies are
produced through often complex and variable policy processes, which are often “messy” and
have little linear logic. Despite the messiness he uses the term “the Policy Cycle”
synonymously with policy process to emphasise the cyclic and reiterative nature of policymaking. 52 The stages in the Policy Cycle are shown in the following diagram.
The Policy Cycle 53

REGULATORY THEORY
Regulatory Theory deals with theories of government regulation 54 and is closely related to
Policy Analysis and Compliance Theory. 55 Over the last three decades several outstanding
researchers have greatly improved the applied research and principles underpinning
government regulation in the United States, the United Kingdom, and Australia. 56 Two of
52

Based on earlier work of Althaus, Bridgman and Davis, n 42.
Althaus, Bridgman and Davis, n 42, p 37; Dovers, n 42, p 57.
54
See, e.g., Sparrow MK, The Regulatory Craft: Controlling Risks, Solving Problems, and Managing
Compliance (Brookings Institution Press, Washington, 2000).
55
See, e.g., Mitchell RB, “Compliance Theory: an Overview” in Cameron J, Werksman J and Roderick P (eds),
Improving Compliance with International Environmental Law (Earthscan Publications Ltd, London, 1996).
56
See, e.g., Grabosky P and Braithwaite J, Of Manners Gentle: Enforcement Strategies of Australian Business
Regulatory Agencies (Oxford University Press, Melbourne, 1986); Hawkins K, Environment and Enforcement:
Regulation and the Social Definition of Pollution (Clarendon Press, Oxford, 1984); Richardson G, Ogus A and
Burrows P, Policing Pollution: A Study of Regulation and Enforcement, (Clarendon Press, Oxford, 1982);
53
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Australia’s leading researchers in the field of Regulatory Theory have been Neil Gunningham
and Peter Grabosky. Their text, co-authored with Darren Sinclair, Smart Regulation:
Designing Environmental Policy, is a classic in this field. 57 Another classic text is Ian Aryes
and John Braithwaite’s, Responsive Regulation: Transcending the De-regulation Debate,
which proposed the paradigm of “responsive regulation” that has become the cornerstone of
many prosecution policies of Australian regulators. 58 We will return to their concept of the
Enforcement Pyramid as a metaphor for integrating any regulatory toolbox.
Gunningham and Grabosky discuss as an introductory matter what constitutes “successful”
policy. They suggest four criteria for “optimal” policy but for which we could substitute the
term “best practice”: 59
•

Effectiveness (achieving the intended policy outcome);

•

Efficiency (achieving the intended policy outcome at minimal cost and with
administrative simplicity);

•

Equitable (fairness in the burden-sharing among people affected by the policy);

•

Political acceptable (which includes factors such as liberty, transparency, and
accountability).

These criteria are useful to bear in mind when considering any policy or regulatory system.
Note that the fourth criterion, “political acceptability”, does not necessarily mean that a
policy is popular but to be maintained and successful in the long term a policy needs to be
aligned with social values and the public interest. Social values of course play a central role
in policy and regulation.
Regulators can, at times, believe that granting wide administrative powers to themselves to
impose sanctions for unlawful conduct is more effective and less costly than retaining the
power to impose sanctions with the courts. There is good reason, however, for the separation
of legislative, judicial and executive powers. It is important to maintain the traditional roles
of regulators (the executive limb of government) investigating potential offences and
bringing perpetrators before an independent court or tribunal to determine whether an offence
has occurred and, if so, what sanction should be imposed. Serious penalties and sanctions
such as periods of imprisonment and large fines should only be imposed by courts. For
present purposes, however, be conscious of the traditional dichotomy in the court system
between criminal and civil jurisdictions.
The recurrent debate between regulation and market ideologists
There is a recurrent and largely barren debate about regulation versus market mechanisms for
many fields of regulation, including company law, fair trading, and environmental policy.
Stephen Dovers recommends a wider, richer approach to policy-making: 60

Baldwin R and Cave M, Understanding Regulation: Theory, Strategy and Practice (Oxford University Press,
Oxford, 1999).
57
Gunningham and Grabosky, n 2.
58
Ayres I and Braithwaite J, Responsive Regulation: Transcending the De-regulation Debate (Oxford
University Press, Oxford, 1992).
59
Gunningham and Grabosky, n 2, pp 26-27.
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It is common now to hear the statement that “regulation doesn’t work”. … Opponents of
regulation see an unwieldy administrative rationality and a wrongful belief that people only
respond to imposed rules. These opponents include “woolly social scientists” who hold a
communicative rationality that instructs cooperative and educational instruments, and “hard-nosed
economists” who champion price signals in a free market as the prime way to influence rational,
utility-maximising individuals. The position taken in this book is that these positions are all both
partially true and singularly inadequate, as all instruments are available [and necessary].

Rory Sullivan also notes the ideologically-driven basis of much of the debate about the
choice of policy instruments to achieved desired social outcomes: 61
While it may be overly harsh to stereotype economists as favouring economic instruments,
lawyers as preferring traditional regulatory approaches, scientists as preferring research, and
business people as preferring voluntary approaches or self-regulation, such an assessment is
probably not too far from the truth.

It is important for regulators to recognise that command-and-control regulation is not the
answer to all social problems. This is obvious to most but the subtler point is that different
forms of regulation can be more appropriate for different problems. For present purposes, we
will focus on criminal vs civil remedies.
Identifying criminal conduct
Criminalising all undesirable conduct and prosecuting all offences through the criminal
justice system is not the best approach to take to regulation. 62 This issue also arises and is
problematic where wide definitions of offences are adopted to avoid “loopholes” and secure
convictions. This raises a philosophical question of what conduct is or should be “criminal”?
Again, there is a great deal of research and writing on this issue. A good example of this
literature is David Farrier’s examination in 1992 of what constitutes “criminal” conduct in the
field of environmental law. 63 He notes that what has historically been labelled “criminal law”
has long since lost its coherence and distinctiveness. 64 This has led to some regulatory
debacles such as the Environmental Offences and Penalties Act 1989 (NSW), when
something called “criminal law” is utilised with no clear idea of what it is or what it can
reasonably be expected to do. 65 Farrier notes: 66
While the penalties attached to criminal offences area an inherent part of the impact of those
offences within the community, their significance varies. It is all too easy to assume that penalties
drive compliance with the law in question. This is to regard criminal law as command backed by
threat: compliance is to be gained not by any allegiance to the norm in question but by deterrence
in the narrow sense of fear of being caught, convicted and punished …
60

Dovers, n 42, pp 124-125. See also Gunningham and Grabosky, n 2.
Sullivan R, Rethinking voluntary approaches in environmental policy (Edward Elgar, Cheltenham, 2005), p 6.
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As noted recently by Hampton P, Reducing administrative burdens: Effective inspection and enforcement
(HM Treasury, UK, March 2005) and Macrory RB, Regulatory Justice: Making Sanctions Effective – Final
Report (HM Department of Business, Enterprise and Regulatory Reform, UK, November 2006).
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Farrier D, “In Search of Real Criminal Law”, Ch 4 in Bonyhady T (ed), Environmental Protection and Legal
Change (Federation Press, Sydney, 1992).
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Farrier, n 63, p 79. A similar point is made about the blurring in US criminal/civil environmental laws by
Brickey KF, Environmental Crime: Law, Policy, Prosecution (Wolters Kluwer, New York, 2008), Ch 1.
65
Farrier, n 63, p 81; Farrier D, “Criminal law and pollution control: the failure of the Environmental Offences
and Penalties Act 1989 (NSW)” (1990) 14 Crim LJ 317.
66
Farrier, n 63, pp 86-87 (footnotes omitted).
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In the environmental arena, criminal law has traditionally taken a different shape, acting as a
long-stop within a system of administrative regulation which relies primarily on licences or
permits reinforced by the powers of enforcement agencies to issue individualized directions. In
this context, prosecution and sanctioning become sparsely used weapons of last resort rather than
shock troops. The underlying assumption is that most applicants will be drawn within the
administrative system by being granted a licence or some other kind of permission and that they
will co-operate in the bargaining process. The function of the criminal law is both to re-weight the
bargaining process in favour of the administrative agency and to deal with those few who choose
to operate outside the system.

Another difficult aspect of resolving the question of “what is criminal conduct?” is that social
values may change over time leading to major changes in policy and what is considered
criminal activity. The regulation of tree clearing in Australia is a good example of this. In the
1950s, 60s and 70s widespread clearing for crops and grazing was actively encouraged by all
Australian governments. In the 1990s this policy began to reverse to the point now where
there are strict controls in most States and Territories on tree clearing.
The difficulties of overusing criminal offences in a business context led to the creation of
civil penalty provisions to offer alternatives to imposing criminal sanctions in the early
1990s. This was initiated by the important 1989 report by the Cooney Committee of the
Australian Senate Standing Committee on Legal and Constitutional Affairs based on
“strategic regulation theory” and Enforcement Pyramid developed by Braithwaite. The
Conney Committee stated that: 67
The criminal law is a necessary means of enforcing proper behavior. Where offences are
genuinely criminal in nature, criminal sanctions area appropriate. They are only appropriate in
those circumstances. … Where a breach of the law does not involve criminality, a civil penalty
may be appropriate.

The Cooney Committee regarded offences involving fraud or dishonesty as the touchstone of
conduct that is “genuinely criminal in nature.” More widely, this translates into a mental
element of intentionally or knowingly breaching the law and causing damage. 68 Harm or
damage that breaches the law but is caused by mere negligence or recklessness will not be
“criminal” except possibly in extreme cases.
The 1989 Senate report led to major reforms of civil penalty provisions being enacted into
corporations law, the Trade Practices Act 1974 (Cth) and related legislation. This met with
mixed success but is now widely used, particularly at a Commonwealth level for business
regulation. 69

67

Senate Standing Committee on Legal and Constitutional Affairs, Company Directors Duties – Report on the
Social and Fiduciary Duties and Obligations of Company Directors - Parliamentary Paper No 395 of 1989
(Australian Senate, Canberra, 1989), pp 190-191.
68
Note: this was not a finding of the Senate committee.
69
See, e.g. Welsh M, “The Corporations Law civil penalty provisions and the lessons that can be learnt from the
Trade Practices Act 1974” (2000) 11 Aust Jnl of Corp Law 298; Comino V, “Civil or Criminal Penalties for
Corporate Misconduct: Which Way Ahead?” (2006) 34 (6) Australian Business Law Review 428-446; Welsh
M, “Civil penalty orders: Assessing the appropriate length and quantum of disqualification and pecuniary
penalty orders” (2008) 31 Aust Bar Rev 96; Baxt R, “The evolution of civil penalty proceedings” (2006) 24
C&SLJ 56; Spender P, “Negotiating the third way: Developing effective process in civil penalty litigation”
(2008) 26 C&SLJ 249.
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Prosecution policies
Prosecution policies are widely published by Commonwealth and State regulators to explain
the principles applied in the decision to prosecute criminal offences. The most widely
adopted policy is the Prosecution Policy of the Commonwealth published by the
Commonwealth Director of Public Prosecutions (DPP). 70 The factors that inform the decision
to prosecute include matters such as the seriousness or, conversely, the relative triviality of
the alleged offence or that it is of a “technical” nature only. State DPPs have published
similar prosecutions policies. 71 Individual regulators also commonly publish enforcement
guidelines to reflect their own mixture of regulatory options, especially where these involve
administrative, civil and criminal remedies and the choices between these remedies is unclear
in individual cases. 72 These policies and guidelines rarely provide clear guidance on the
choice between administrative, civil and criminal remedies.
Enforcement pyramid
John Braithwaite’s concept of the Enforcement Pyramid is one of the best ways to synthesise
the many considerations that go into choosing what enforcement option to take in response to
the myriad of different cases, each with its own unique matrix of facts. 73 This conceives of a
regulatory culture in which regulators signal to industry their commitment to escalate their
enforcement response whenever lower forms of intervention fail. Ayres and Braithwaite
argue that such “responsive regulation” is more likely to achieve regulatory objectives by
using a hierarchy of sanctions and a hierarchy of regulatory strategies of varying degrees of
interventionism. 74
The original form of Braithwaite’s Enforcement Pyramid is shown below. 75 Central to it are
the need for a gradual escalation in enforcement responses and the existence of a credible
peak or tip which, if activated, will be sufficiently powerful to deter even the worst
offenders. 76 A revised form of the Enforcement Pyramid is also shown below.
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The original 1986 version has been amended several times. The latest version (November 2008) is available at
http://www.cdpp.gov.au/Publications/ProsecutionPolicy/ (viewed 9 March 2009).
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E.g. Queensland Office of the Director of Public Prosecutions, Directors Guidelines (QDPP, Brisbane, 2003),
available at http://www.justice.qld.gov.au/files/Services/Directors_Guidelines.pdf (viewed 9 March 2009).
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Enforcement Pyramid (original version)

Revised Enforcement Pyramid

Criminal
prosecution

Civil action

Administrative action

Education & persuasion to achieve compliance

No action due to compliance
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Braithwaite’s concept of an escalating Enforcement Pyramid has been widely adopted by
Australian regulators, including the Australian Taxation Office Compliance Model adopted in
1998. 77 Different authors have suggested revised versions of the pyramid and Figure 2
provides a revision that will be used here to include a bottom category of “no action due to
compliance” and grouping of administrative, civil and criminal remedies. The Appendix
provides a more detailed example of an Enforcement Pyramid using the specific remedies
available in the EPBC Act.
The Enforcement Pyramid is a very good way of integrating a range of enforcement
mechanisms into a single, coherent plan or regime. It provides a simple, easily understood
metaphor for both enforcement staff and the public to understand how responsive regulation
should operate. A general criticism of the prosecution policies published by Commonwealth
and State regulatory agencies, it is that they do not incorporate the actual diagram showing
the Enforcement Pyramid. It is helpful for regulators to go beyond a disparate list of such
factors and combine them into an Enforcement Pyramid approach. The most recent DERM
enforcement guideline does this. 78
The myth that civil remedies are easier to obtain
It is largely a myth that civil remedies are substantially easier to obtain – both civil and
criminal proceedings are rigorous decision-making processes and judges are cautious to grant
any remedy unless it is clearly justified. Spender suggests that, in practice, although civil
penalty proceedings appear to allow flexibility and potentially reduce costs, the utility of the
remedy is rapidly diminishing as the courts impose criminal procedural protections. 79 An
important example of this is the High Court’s decision Rich v ASIC (2004) 220 CLR 129,
which held that banning and disqualifications under the Corporations Act 2001 (Cth) were
penal and punitive in nature, as well as protective, and thus attracted penalty privilege.
One of the common misconceptions about civil trials is that the standard of proof of “the
balance of probabilities” is much easier to satisfy than the criminal standard of “beyond
reasonable doubt.” That is true to an extent but in practice the “sliding scale” applied to the
test of “the balance of probabilities” means that there may be little difference in practice for
proving critical parts of a civil case that have important consequences for a defendant. The
approach taken under the NSW and Commonwealth Evidence Act 1995 80 reflects the
Common Law approach stated by Dixon J in Briginshaw v Briginshaw (1938) 60 CLR 336 at
361-361 that what is required to prove a matter in civil proceedings depends on the nature
and consequences of the fact or facts to be proved:
The seriousness of an allegation made, the inherent unlikelihood of an occurrence of a given
description, or the gravity of the consequences flowing from a particular finding are
considerations that must affect the answer to the question whether the issue has been proved [on
the balance of probabilities].
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Murphy K, Moving towards a more effective model of regulatory enforcement in the Australian Taxation
Office – Working Paper No. 45 (Centre for Tax System Integrity, Canberra, November 2004), available at
http://ctsi.anu.edu.au/publications/WP/45.pdf (viewed 9 March 2009).
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Regulators should expect that defendants in civil proceedings will emphasise the “gravity of
the consequences flowing from a particular finding” to induce a court to find allegations are
not established to the required standard. In practice, this means that regulators need strong
evidence to establish offences in both criminal and civil proceedings.
Another factor that is commonly overlooked in relation to civil proceedings is that even if an
offence is made out, the court may retain discretion whether to grant a remedy. 81 A technical
breach, without proof of actual harm may not lead to the grant of a civil penalty or injunction.
The defendant’s conduct, and whether any wrongdoing is proved also weighs in the exercise
of the discretion. These factors are similar to sentencing principles in criminal matters such as
the nature of the harm and the degree of culpability of the offender. This means that civil
proceedings can raise a wide range of discretionary factors and the actual remedy that is
obtained can depend on similar factors as in criminal prosecutions.
Choosing between civil and criminal remedies
Having noted that civil remedies are not necessarily easier or less costly to obtain than
criminal remedies for regulators, the argument made here is that the choice between civil and
criminal remedies should primarily be made on the level of harm and fault of the offender.
The response of an offender and their willingness to remedy or give restitution for harm that
has been caused is also an important factor to be taken into account in reducing the
appropriate regulatory response. This reflects the principles discussed earlier in terms of
“responsive regulation” in which regulators have a range of enforcement options and choose
the most appropriate remedy to suit the facts of individual cases.
There is no question that some conduct is criminal in nature and should be prosecuted
through the criminal law. 82 This can have an important deterrent effect. Susan Smith, a
leading US criminologist, argued that: 83
The United States experience with environmental criminal prosecutions suggests that, although
internal compliance mechanisms as well as administrative and civil enforcement efforts are
significant elements in an effective environmental enforcement programme, vigorous
prosecutions can also play a vital role. The United States had found that criminal prosecutions are
an extremely efficient mechanism for changing corporate environmental behaviour due to their
general deterrent effect. In addition, criminal prosecutions play an important role in making the
entire environmental enforcement system work. … Finally and perhaps most significantly,
criminal prosecutions can have a profound educative or preference-shaping effect – reinforcing
public values that equate deliberate environmental offences with serious offences against persons
– and thus creating a corporate and public environmental ethic that promotes voluntary
compliance.

An example of conduct that is “genuinely criminal in nature” in an environmental context is
R v Dempsey [2002] QCA 45 in which a sentence of 12 months imprisonment was upheld on
81

See, e.g., Warringah Shire Council v Sedevcic (1987) 10 NSWLR 335 at 339-341 (Kirby P).
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a commercial timber-cutter who cut down and removed 25 trees, most of which were over
100 years old, from the Wet Tropics World Heritage Area contrary to s 56(1) of the Wet
Tropics World Heritage Protection and Management Act 1993 (Qld). The conduct was
deliberate and the offender employed considerable effort to avoid detection. Davies JA (with
whom McPherson and Williams JJA agreed) stated:
It is unusual to be confronted with a case of intentionally done environmental damage for
commercial gain. … This is an offence in which, in particular, the imposition of a custodial
sentence may be an effective deterrent and, in my opinion, that is an important factor here. This
was a serious, blatant and cynical act of environmental destruction for commercial gain. Even
when one has regard to the plea of guilty I do not think that the sentence imposed for it was
manifestly excessive.

Similarly, McPherson JA stated in R v Dempsey:
I agree [with the judgment of Davies JA]. I also agree specifically with Mr Justice Davies’
remarks about the custodial period and its effect in cases of this kind. An actual period of prison
custody is likely to have a real deterrent effect on others minded to commit like offences over and
beyond that in other cases. If offenders consider that they might succeed in escaping with nothing
more than a financial penalty, it may be that they would take the risk of doing so for the profit that
appears to be recoverable from acts like this.

However, conduct that is not “genuinely criminal in nature” should not be prosecuted through
the criminal law. As a general rule, criminal sanctions should be limited to cases of serious
harm being caused where the offender intentionally or knowingly breached the law causing
damage. Conduct causing harm or damage that breaches the law but is caused by mere
negligence or recklessness should not be punished as “criminal”. Rather, as a general rule,
conduct that is caused by innocent, negligent or reckless conduct should be addressed through
civil remedies unless a fine is an appropriate penalty but no civil penalty provision exists.
Inappropriate considerations
Several practical considerations are inappropriate in choosing between civil and criminal
remedies. One inappropriate consideration is to avoid a particular court or tribunal such as
jury because of the nature of the case (e.g. a highly technical case that the regulator believes a
jury will have difficulty understanding). Regulators must trust the civil and criminal justice
systems and all courts. Another inappropriate consideration for the choice between civil and
criminal remedies is the availability of investigation and legal costs. Different regimes allow
investigation and legal costs to be awarded to a successful party but a regulator should not
consider that matter in choosing the tribunal in which to litigate.
Speed of remedies
A regulator might choose a civil remedy option over or in conjunction with a later criminal
one when they need immediate relief – when they “need to wield a big stick, quickly” to
prevent serious harm from occurring. If arresting the offender is not available or appropriate,
interlocutory relief in civil litigation backed by action for contempt of court offers an almost
instant big stick to wield to stop an offender who blatantly disregards initial requests to stop
an unlawful activity causing harm from occurring. 84 In contrast, administrative orders
84

See, e.g., the facts surrounding the interlocutory injunction granted Minister for Environment & Heritage v
Greentree (No 1) [2003] FCA 857.
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imposed by the regulator often do not have the same punch as a court injunction and, other
than arresting an offender, criminal proceedings typically do not allow such instant relief to
prevent harm from occurring. The civil remedy might legitimately be followed by criminal
proceedings, particularly where the civil action cannot impose a fine or civil penalty to
punish the offender for the wrong-doing, but is limited to stopping or remedying the harm
caused.
Pursuing both criminal and civil remedies
As a general rule either criminal or civil remedies should be pursued to avoid unfairness to
the accused and “double dipping” but there are cases where both criminal and civil remedies
may be pursued concurrently or consecutively. For example, a regulator might instigate civil
proceedings seeking an interim injunction to halt harm occurring and later instigate criminal
proceedings seeking to fine the offender for the wrongdoing. 85 This might be the case
particularly where a legislative scheme does not provide for civil penalties and an injunction
restraining future harm does not effectively penalise the offence that has already occurred.
Legislation allowing civil proceedings by regulators normally prescribes the use that can be
made of evidence obtained in civil proceedings and whether civil proceedings may precede or
follow criminal proceedings. 86 Courts may also stay civil proceedings where a criminal
prosecution is “on the cards”. 87
CIVIL PROCEDURE
As noted earlier, this course is not intended to teach substantive law or procedural rules in
detail but they form an incidental part of the course. However, it is useful at this stage,
particularly for non-lawyers, to have a brief overview of civil and criminal procedural rules
plus the rules of evidence.
Civil procedure is a world of its own and there are numerous heavy tombs on the subject 88 as
well as particular topics within it. The following is just a helicopter overview of the main
stages in a typical civil procedure in an Australian court. Each court or tribunal typically has
its own legislation 89 and set of procedural rules and practice directions that guide the conduct
of the proceedings 90 and these are often extensively annoted by looseleaf services that
provide very useful guidance for practioners. 91
Standing
A preliminary issue in many environmental cases involving third parties is standing – the
legal right to commence and maintain an action in a court. Standing is usually not an issue if
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See, e.g., the facts surrounding the interlocutory injunction granted in Caloundra City Council v Pelican Links
[2004] QPEC 52 after which a criminal prosecution occurred. Cf. http://www.envlaw.com.au/pelican.html
86
See, e.g., ss 486A-486J of the Environment Protection and Biodiversity Conservation Act 1999 (Cth).
87
See ASIC v Flugge [2008] VSC 473; ASIC v HLP Financial Planning (Aust) Pty Ltd (2007) 164 FCR 487;
Wide Bay Conservation Council Inc v Burnett Water Pty Ltd [2008] FCA 1900.
88
The best in my view is Cairns B, Australian Civil Procedure (7th ed, Lawbook Co, Sydney, 2007).
89
E.g. Federal Court of Australia Act 1976 (Cth).
90
E.g. Federal Court Rules 1979 (Cth).
91
E.g. Flick GA, Federal Court Practice (Law Book Co, Sydney, 1989-).
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the plaintiff/applicant is a government Minister or regulator, or if the person’s property or
health is directly affected by the alleged offence.
At common law, only the Attorney-General, a person granted the Attorney-General’s fiat (i.e.
consent) to a relator action, or a person with a “special interest” in the subject matter of the
litigation could undertake proceedings to prevent a public wrong and protect the public
interest. 92 A person whose property or health is affected by the subject matter of the
proceedings is regarded as having a “special interest” but conservationists seeking to protect
parts of the environment that they do not own have faced considerable hurdles in gaining
standing. In practice Attorney-Generals around Australia have rarely granted their consent to
third parties to litigate to protect the public interest, particularly where government actions
have been challenged. As a consequence third parties have depended upon establishing
standing through showing a special interest in the subject matter of the proceedings or in
accordance with widened standing provided under legislation.
Public interest litigation to protect the environment using federal environmental laws in
Australia was largely frozen for 20 years by the traditional, “special interest” test of standing
stated by Gibbs CJ in Australian Conservation Foundation Inc v Commonwealth (1980) 146
CLR 493 at 526-530. 93 Under this test a litigant must show they are likely to gain some
advantage, other than the satisfaction of righting a wrong, upholding a principle or winning a
contest, if their action succeeds or to suffer some disadvantage, other than a sense of
grievance or a debt for costs, if their action fails. Harm to a person or a proprietary interest,
such as damage to the plaintiff’s land caused by pollution, is sufficient but a “mere
intellectual or emotional concern” is insufficient. This test has often posed a significant
obstacle to third parties wishing to enforce environmental laws or challenge government
decisions because they are unable to show any personal or propriety loss due to the conduct
or decision being challenged.
The special interest test has remained the dominant common law test for standing but the
courts have at times adopted a liberal interpretation of the special interest test that is difficult
to reconcile with the decision of Gibbs CJ in ACF. For example, in North Coast Environment
Council v Minister for Resources (1994) 55 FCR 492, Sackville J held a conservation group
was a “person aggrieved” and had a “special interest” to seek judicial review of a decision to
grant an export licence for woodchips. 94
Many environmental statutes now provide widened standing for third parties seeking review
of government decisions or to enforce the law, particularly for objectors/submitters on
development applications. 95
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Boyce v Paddington Borough Council [1903] 1 Ch 109 at 114; Gouriet v Union of Post Office Workers [1978]
AC 435 at 481; ACF v Commonwealth (1980) 146 CLR 493 at 526-530; Truth About Motorways Pty Ltd v
Macquarie Infrastructure Investment Management Ltd (2000) 200 CLR 591 at 608-609.
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See also Onus v Alcoa of Australia Ltd (1981) 149 CLR 27; Shop Distributive & Allied Employees
Association v Minister for Industrial Affairs of the State of South Australia (1995) 183 CLR 552; Bateman’s Bay
Local Aboriginal Land Council v Aboriginal Community Benefit Fund Pty Ltd (1998) 194 CLR 247.
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See also ACF v Minister for Resources (1989) 19 ALD 70 at 73; TCT v Minister for Resources (1995) 55 FCR
516; Shop Distributive & Allied Employees Association v Minister for Industrial Affairs of South Australia
(1995) 183 CLR 552 at 558; Bateman’s Bay Local Aboriginal Land Council v Aboriginal Community Benefit
Fund Pty Ltd (1998) 194 CLR 247 at 261; NQCC v Executive Director, QPWS [2000] QSC 172.
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E.g. s 98 Environmental Planning and Assessment Act 1979 (NSW); ss 475 and 489 EPBC Act.
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Commencing proceedings
Assuming a person has standing, civil proceedings in Australia are typically commenced by
filing in a court or tribunal registry an originating process. There are a variety of names for
originating process including Writ, 96 Claim, Application, 97 Originating Application, and
Notice of Appeal. 98 In some situations proceedings are be commenced by other means, such
as filing an objection to a mining lease in Queensland, 99 but these are relatively rare. The
originating process typically states the court or tribunal in which the case is brought, the
parties, the basis of the court or tribunal’s jurisdiction and the relief sought. In most courts it
is accompanied by a Statement of Claim, which sets out the facts that the case that are said to
give rise to the cause of action and the relief sought.
The parties to the proceedings can have different titles but the party commensing the action is
typically called the “Plaintiff” or “Applicant” and the party against whom the proceeding is
brought is typically called the “Defendant” or “Respondent”. Where there are multiple parties
they may be called the “Second Defendant” or “Co-Respondent”, or some other similar term.
Service of process
Once the originating process and any pleadings are filed in the court or tribunal the party
which has instituted the proceedings is required to serve the documents on the other parties to
the proceedings. This initial step is typically required to be served personally on the parties
but service of later documents is typically able to be done by ordinary post, fax or email.
Service on parties outside of Australia poses special challenges and typically requires the
leave of the court in an ex parte (i.e. in the absence of the other party) application. In the
Japanese Whaling Case, case study 11 in the course materials, an Australian conservation
group challenged Japanese whaling in Australia’s Antarctic waters. Leave was initially
refused because of political considerations but this decision was reversed on appeal.
Appearance
Once the originating process is served the defendant/respondent is typically required to enter
an appearance in the court or tribunal and indicate whether they intend to defend the
proceedings. If no appearance is entered the plaintiff/applicant after service can typically
apply for default judgment.
Directions hearing
When the originating process is filed in the court or tribunal the registry will typically set a
date for an initial hearing where the parties appear and, if the defendant/respondent wishes to
defend the proceedings, the court or tribunal will specify directions for the conduct of the
hearing leading up to the trial. Directions typically specify things such as filing any request
for further and better particulars, exchange of documents, a time table for filing of expert
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See the Writ in the Tasmanian Dam Case in Part 2 of these Course Materials.
See the Application in the Flying Fox Case and the Paradise Dam Case in Part 2 of these Course Materials.
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See the Notice of Appeal in the Cassowary Case in Part 2 of these Course Materials.
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See the Objection in the Xstrata Case in Part 2 of these Course Materials.
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reports, and further reviews by the court before the hearing. 100 In most courts and tribunals
proceedings take 3-6 months to reach the trial stage after being commenced.
Pleadings
Many courts use a formal system for defining and narrowing the issues in dispute known as
“pleadings”. These normally comprise a Statement of Claim (filed by the plaintiff/applicant),
a Defence (filed by the defendant/respondent), and Reply (filed by the plaintiff/applicant).
The defendant/respondent may also file a Counterclaim if they wish to obtain a remedy
against the plaintiff/applicant.
There are many formal rules of pleadings and that are intended to force the parties to define
and narrow the issues in dispute as much as possible. Shelley Dunstone provides a good,
practical guide to drafting pleadings. 101 The essence of pleadings is that in the Statement of
Claim the plaintiff/applicant states the material facts upon which they rely to establish their
cause of action and in the Defence the defendant/respondent admits or denies the allegations,
or pleads a non-admission, thereby narrowing the issues in dispute to what is denied or not
admitted. The defendant/respondent may also raise other matters that affect the case in their
Defence or Counterclaim and the plaintiff/applicant may respond to those matters in a Reply
(for a Defence) and Answer (for a Counterclaim).
There are several examples of pleadings in the course materials. The Flying Fox Case
provides a simple example of the flow from the Statement of Claim, Defence and Reply.
Consider those documents and identify the issues in dispute in the proceedings.
Interlocutory applications
In many cases there are preliminary skirmishes between the parties before the trial known as
“interlocutory applications” because they occur between the start of the case and trial.
Interlocutory applications can cover many issues including disputes about the scope of
discovery, a challenge to the plaintiff’s/applicant’s standing, security for costs, and
applications to amend pleadings after they have been filed.
As there is normally a 3-6 month gap between starting a case and the trial, where serious
harm is occuring an important interlocutory procedure is for an interim or interlocutory
injunction to restrain the defendant/respondent’s actions pending the outcome of the trial. To
obtain an interlocutory injunction the plaintiff/applicant must establish: 102
•

there is a prima facie case, in the sense that if the evidence remains as it is there is a
probability that at the trial of the plaintiff/applicant will be held entitled to relief; 103 and
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Examples of directions given two civil cases are available at http://www.envlaw.com.au/paradise8.pdf and
http://www.envlaw.com.au/frippery16.pdf.
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Dunstone S, A Practical Guide to Drafting Pleadings (LBC, Sydney, 1997). See also, Young P and Selby H,
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See Australian Broadcasting Corporation v O’Neill (2006) 227 CLR 57 at [19] per Gleeson CJ and Crennan
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Australian Broadcasting Corporation v O’Neill (2006) 227 CLR 57 at 82 [65]. Gummow and Hayne JJ stated at
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•

the balance of convenience favours the grant of the interim enforcement order.

A traditional requirement of obtaining an interlocutory injunction is that the
plaintiff/applicant give an undertakings as to damages (i.e. a promise to pay the damages
suffered by the defendant/respondent should the application for an injunction ultimately fail
at trial). For large development projects such damages may amount to hundreds of thousands
of dollars or greater and this requirement can, therefore, pose an enormous hurdle to public
interest litigants seeking interlocutory injunctions. 104
Section 478 of the Environment Protection and Biodiversity Conservation Act 1999 (Cth)
(EPBC Act) removed the requirement to give an undertaking as to damages when seeking an
interlocutory injunction but that section was removed in 2004. 105
Discovery
Discovery (also referred to as “disclosure” in some jurisdictions) is a court order for the
parties to provide to each other documents in their possession or control relevant to the issues
in dispute. In some cases this can be an important procedure for obtaining evidence.
Discovery in large cases can be enormous and very costly. For example, in the Paradise Dam
Case (case study 10 in the course materials), the lawyers for the respondent dam operator
reviewed over 10,000 documents and 130 CDs (some of which contained hundreds of
document). 106 They gave discovery in two tranches of 4,264 documents, which were scanned
and coded for the purpose of entering them on to an electronic database and the discovered
documents were provided electronically to the applicant. The legal costs to the respondent of
the disclosure exercise were over $310,000 (not including the approximately 680 hours that
inhouse lawyers of the dam operator spent on discovery).
Some courts strive to avoid unnecessary discovery. For example, in the Federal Court under
O 15, rr 2 and 15 of the Federal Court Rules and Practice Note No 14 a party has only a
qualified “right” to discovery and the court attempts to balance cost and oppression versus
importance and likely benefit in all of the circumstances of the case. 107
Negotiation and settlement offers
Most courts and tribunals have a range of alternative dispute resolution mechanisms to
attempt to resolve and narrow the issues in dispute as much as possible. These commonly
include directing the parties to hold a “without prejudice” meeting. Formal mediation or case
appraisal can also be used. The parties can make offers to settle the proceedings, which
typically have cost benefits should the other party reject the offer and receive a less
favourable outcome at trial. If an agreement is reached it is typically formalised into a
consent judgment resolving the proceedings.
84 [71], “…the requisite strength of the probability of ultimate success depends upon the nature of the rights
asserted and the practical consequences likely to flow from the interlocutory order sought.”
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See, e.g., the Mt Etna Bat Caves Case: Central Queensland Speleological Society Incorporated v Central
Queensland Cement Pty Ltd (No 1) [1989] 2 Qd R 512.
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Note: Booth v Yardley [2006] QPEC 116, where a provision in Queensland nature conservation laws
modelled on s 478 of the EPBC Act was successfully relied upon to seek interlocutory relief.
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These facts are taken from the affidavit of Robyn Lesleigh Morrison affirmed on 12 February 2009, filed in
the proceedings.
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Kyocera Mita Australia v Mitronics Corporation [2005] FCA 242 at [6] per Stone J.
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Single experts and expert conclave
In recent years there have been several attempts to reform systems for expert evidence in
litigation to reduce adversarial bias. 108 NSW and Queensland courts attempted to push for
single experts but this appears to have failed to gain acceptance in the legal community and
single experts are rarely appointed by the courts. An alternative approach to reduce disputes
between experts is for the court to direct experts meet in the absence of the legal
representatives (an “expert conclave”) and prepare a joint report stating what they agree upon
and what they disagree upon. It is essential that you prepare your expert thoroughly for any
such meeting, particularly if they are not an experianced expert witness.
Trial
If the proceedings do not settle and once all of the preparatory steps are completed, it
proceeds to trial. At the trial the plaintiff/applicant presents their case first, calling any
witnesses and tendering any evidence upon which they rely. Witnesses are sworn in and
examined, cross-examined and re-examined. Once the plaintiff/applicant concludes their
case, the defendant/respondent calls their witnesses and tenders their evidence. At the
conclusion of the evidence the parties give their closing submissions to the court or tribunal
(normally in reverse order of their presentation at trial). It is typical for the judge hearing the
proceedings to reserve their judgment and deliver their decision 1-3 months after the trial
together with a written explanation of their reasons for the decision.
Discretion to grant relief
It is typical in planning and environmental cases that the court or tribunal will have a
discretion whether to grant the relief that is sought even if the plaintiff/applicant establishes
their cause of action by proving that the defendant/respondent has breached the law. The
factors that can affect the exercise of discretion include: 109
•
•
•
•
•
•

the public interest in the orderly enforcement of the public duty to comply with
requirements of environmental and planning laws;
the nature and extent of the contravention and whether the contravention was not merely
technical;
the harm caused by the environment;
whether the offence was deliberate or the product of an innocent mistake;
the financial cost of the relief and whether it will cause economic hardship;
the general principles of injunctive relief, including whether the form of relief sought is
appropriate.
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See, e.g., Hodgson J, “The role of the expert witness – a court perspective” (Paper delivered to the Planning
Eduction
Foundation
Seminar,
Adelaide,
2004),
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available
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See Warringah Shire Council v Sedevcic (1987) 10 NSWLR 335 at 339-341 per Kirby P; NRMCA (Qld) Ltd
v Andrew [1993] 2 Qd R 706 at 711-713 per Macrossan CJ, Pincus JA and Davies JA; Tynan v Meharg & Anor
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Civil penalties
As noted earlier, the Commonwealth in particular has moved since the 1990s to provide for
civil penalties to be imposed on businesses that contravene the law in the absence of fraud or
other serious fault elements. These are effectively a monetary fine without the criminality
attached to criminal fines. The factors that affect the size of the penalty imposed are similar
to considerations in criminal sentencing. Sackville J considered the following factors in
imposing a $450,000 civil penalty for clearing a Ramsar wetland in contravention of s 16 of
the EPBC Act in Minister for the Environment and Heritage v Greentree (No 3) (2004) 136
LGERA 89; [2004] FCA 1317:
•
•
•
•
•
•

•
•
•
•
•
•

the nature and extent of the contravention;
the nature and extent of any loss or damage suffered as a result of the contravention;
the circumstances in which the contravention took place;
whether the person has previously been found by the Court in proceedings under the
EPBC Act to have engaged in any similar conduct;
that the very high maximum pecuniary penalties for contraventions of the EPBC Act of
$550,000 for an individual and $5,500,000 for a corporation reflect the public expression
by Parliament of the seriousness of the offence;
that the penalties imposed in respect of the contraventions should be sufficient to act both
as a specific deterrent to the persons who engaged in the contravening conduct from
taking further action which would contravene the Act, and to constitute a general
deterrent to others who might, for whatever reason, contemplate taking action which is
likely to contravene the Act;
that neither of the contravenors had shown contrition for their conduct, nor made an
unqualified acknowledgment that their conduct was wrong, nor expressed regret for the
environmental damage that the conduct had caused;
that while co-operating with investigators might count in a contravenor’s favour, penalties
should not ordinarily be increased because the contravenor does not display a cooperative attitude towards the investigating authority;
that the contravenors have substantial assets and the imposition of substantial pecuniary
penalties would not cause any financial hardship;
that a further order that the contravenor pays the Minister’s costs of the proceedings
should not be taken into account in the absense of financial hardship or other special
circumstances;
that a company director who is the sole director and sole shareholder should not be
punished twice over when imposing a penalty on both the director and the company; and
that, while the reasoning in criminal sentencing cases cannot be applied precisely to civil
penalty cases, the penalties imposed in aggregate should be just and appropriate, and the
totality of the penalities imposed should fairly reflect the statutory criteria and not result
in unfairness.

Costs
Costs” are the legal expenses of a party in conducting litigation. These expenses include court
filing fees, solicitors and counsel’s professional fees, expert witness fees and out-of-pocket
expenses such as photocopying of documents. Costs do not generally include any payment
for a party’s own time spent conducting the litigation.
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In some courts and tribunals statutory provisions that each party pays their own costs except
in special circumstances have replaced the general rule that costs follow the event. Such a
rule is known as an “own costs” rule. For example, s 4.1.23 of the Integrated Planning Act
1997 (Qld) provides an own costs rule for proceedings in the Queensland Planning and
Environment Court. 110 This is subject to limited exceptions where costs can be awarded, for
instance where the court considers the proceeding (or part of the proceeding) to have been
frivolous or vexatious. 111 In courts and tribunals where an own costs rule applies there is,
therefore, little risk of an adverse costs order being made against a public interest
environmental litigant, although even the cost of paying one’s own lawyers and experts to run
(often lengthy) cases can be significant.
However, in jurisdictions such as the Federal Court, the usual rule is costs follow the event.
This means the losing side is ordered to pay the winning side’s legal costs. These costs can be
enormous – amounting to hundreds of thousands or even millions of dollars – and be
crippling or even terminal for most community litigants. For example, Dowsett J awarded
costs against an unsuccessful environmental litigant in a test case of climate change under the
EPBC Act case. 112 The trial had lasted two days, involved three respondents represented by
senior and junior counsel, and no expert witnesses were called. Preliminary cost estimates
from the three respondents totalled $332,000 and led to the conservation group, with assets of
less than $200, being wound up. 113
The High Court’s decision in Oshlack v Richmond River Council (1998) 193 CLR 72 is the
leading authority that there is no general “public interest” exception to the usual rule that
costs follow the event, although a court may have discretion not to award costs against an
unsuccessful environmental litigant. 114 Such discretion has rarely been exercised at a federal
level 115 and offers scant comfort to public interest environmental litigants. 116
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Appeals
A party that loses at trial can normally appeal the decision to an appellate court as of right or
seek leave to appeal. 117 Each State and Territory has an appellate court and an appeal from
which lies, by special leave, to the High Court. However, there are different forms of appeals
and it is important to work out the exact nature of any appeal. Glass JA observed in Turnbull
v New South Wales Medical Board [1976] 2 NSWLR 281 at 297 that “appeal is a term
loosely employed to denote a number of different litigious processes which have few
unifying characteristics. They vary greatly in the extent to which the appellate court may
interfere with the result below.” He suggested that, graded in ascending order, in accordance
with the width of the corrective power exercised by the appeal court, they are as follows:
•
•
•
•

•

•

Appeals to supervisory jurisdiction. Only errors going to jurisdiction or denials of natural
justice can be ventilated.
Appeals on questions of law only. Undetermined or wrongly determined issues of
fact must be remitted.
Appeals after a trial before judge and jury. The result below will be disturbed if the judge
fell into error of law, or if the jury's errors of fact transcend the bounds of reason. But,
except for the assessment of damages, issues of fact must be redetermined in a new trial.
Appeals from a judge in the strict sense, e.g. appeals to the High Court. If the judge has
fallen into error of law, or has made a finding of fact which is clearly wrong, the appellate
court will substitute its own judgment. Only such judgment can be given as ought to have
been given at the original hearing. Later changes in the law are disregarded and additions
to the evidence are not allowed.
Appeals from a judge by way of rehearing. If errors of law or wrong findings of fact have
occurred below, the appellate court will try the case again on the evidence used in the
court below, together with such additional evidence as it thinks fit to receive. Since it will
decide the appeal in the light of the circumstances which then exist, changes in the law
will be regarded.
Appeals involving a hearing de novo. All the issues must be retried. The party succeeding
below enjoys no advantage, and must, if he can, win the case a second time.

Appeals on questions of law can be very technical (see, e.g. the Notice of Appeal in the
Xstrata Case in Part 2 of these course materials). A critical distinction is made between errors
of law and errors of fact. In Collector of Customs v Pozzolanic Enterprises Pty Ltd (1993) 43
FCR 280 at 287-288 Neaves, French and Cooper JJ summarised five general propositions for
distinguishing errors of law as opposed to errors of fact: 118
•
•
•

The question whether a word or phrase in a statute is to be given its ordinary meaning or
some technical or other meaning is a question of law.
The ordinary meaning of a word or its non-legal technical meaning is a question of fact.
The meaning of a technical legal term is a question of law.

117
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450-452 (Gleeson CJ, Gummow and Callinan JJ).
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•
•

The effect or construction of a term whose meaning or interpretation is established is a
question of law.
The question whether facts fully found fall within the provision of a statutory enactment
properly constructed is generally a question of law.

It is important to realise that, other than in a hearing de novo, an appellate court will not
generally review findings of fact or an exercise of discretion by the trial judge. For example,
in an appeal by way of rehearing, as occurs in the Full Court of the Federal Corut, for the
appeal to be allowed, it must appear that some error has been made in exercising the
discretion or that the exercise of the discretion is unreasonable or plainly unjust, not merely
that another judge might have exercised the discretion differently. 119
CRIMINAL PROCEDURE
Just as for civil procedure, there are vast tombs written on criminal procedures in the many
Australian courts exercising criminal jurisdiction. 120 This section will merely provide a brief
overview of the major stages of criminal proceedings using the EPBC Act to illustrate
particular powers.
Investigation powers
A distinguishing feature of criminal matters from civil matters is the investigation powers
given to regulators (which do not normally exist for civil matters, particularly for private
plaintiffs). 121 Australian environmental regulators typically have fairly extensive investigative
powers modelled on the lessons learnt for company and business regulation over the past few
decades. These powers are typically set out in the final chapters of legislation. For example,
in Chapter 6 of the EPBC Act inspectors are given a wide range of powers to board
vessels, 122 and search goods, baggage, etc. 123 Authorised officers also have powers to ask for
names and addresses 124 and in certain cases to seize items. 125
Arrest and warrants
Environmental regulators also have important, though typically rarely exercised, powers to
arrest and seek search warrants for private property. Authorised officers under environmental
legislation typically have a power to arrest a person if they believe the person is or has
committed an offence against the legislation and proceedings by summons would not be
effective. 126 If arrested a person is normally granted bail on condition that they not re-offend
and appear to answer the charges on a specified date.
A regulator can generally enter any public place such as a road or public park and exercise
their normal powers without a warrant but a warrant is typically required to enter private
119

House v The King (1936) 55 CLR 499 at 504-505.
E.g. Findlay M, Odgers S, Yeo S, Australian Criminal Justice (3rd ed, Oxford Uni Press, Melbourne, 2005).
121
There are some good, practical tips on investigations and enforcement in O’Brien L, Enforcement of
Planning and Environmental Laws in Queensland (Presidian Legal Publications, Adelaide, 2009).
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EPBC Act, ss 403-406B.
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EPBC Act, s 443.
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EPBC Act, s 444.
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E.g. EPBC Act, s 444A.
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E.g. EPBC Act, s 430.
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property. Warrants are typically obtained from a magistrate or justice of the peace on them
being satisfied that evidence in relation to an offence will be present at particular premises
within 72 hours or some other timeframe. 127
Discretion to prosecute
As noted earlier, regulators have a discretion to prosecute an offence and many have
published guidelines on the exercise of that discretion. The most widely adopted policy is the
Prosecution Policy of the Commonwealth published by the Commonwealth Director of
Public Prosecutions (DPP). 128 The factors that inform the decision to prosecute include
matters such as the seriousness or, conversely, the relative triviality of the alleged offence or
that it is of a “technical” nature only. State DPPs have published similar prosecutions
policies 129 and environmental regulators also commonly publish enforcement guidelines to
reflect their own mixture of regulatory options. 130
Commencing proceedings
Criminal proceedings are typically commenced by a Summons or Complaint to appear in a
local or magistrates court (see, e.g. the summons in R v Boyle and the Hudson Case in the
course materials). Proceedings for Commonwealth criminal offences are brought in the State
and Territory courts exercising Commonwealth jurisdiction as the Federal Court does not
have any criminal jurisdiction.
No pleadings
An important procedural difference between civil and criminal proceedings is that in criminal
proceedings there are no pleadings to narrow or define the issues in dispute. The criminal
justice system works on a very different basis to the civil system in this regard. In the
criminal system, the charge states the offence and provides particulars but the defendant is
not required to file any document admitting or denying specific parts of the offence. If the
defendant pleads not guilty, the prosecution must prove each element of the offence beyond
reasonable doubt and if it fails to do so the defendant is entitled to a verdict of not guilty.
Another fundamentally different approach to civil proceedings is that whereas procedural
fairness is provided to a defendant in civil proceedings through the pleadings (which do not
include the evidence), in criminal matters the prosecution must provide all of the evidence
upon which it relies to the defendant prior to the hearing (normally in witness statements
included in a Brief-of-Evidence). The prosecution has a duty to disclose all relevant material
to the defence. 131
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E.g. EPBC Act, s 413. For problems that can arise with warrants, see State of New South Wales v Corbett
(2007) 230 CLR 606.
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The original 1986 version has been amended several times. The latest version (November 2008) is available
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E.g. Queensland Office of the Director of Public Prosecutions, n 71.
130
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First appearance
A person who is charged will be ordered to appear in court on a particular date to answer the
charges. At that point the person will be asked how they wish to proceed. They may elect to
plead guilty, in which case the matter proceeds without a trial to sentencing. If they elect to
plead not guilty the matter proceeds to trial either summarily (i.e. without a jury) or before a
jury on indictment. There are often several adjournments at this stage while legal advice is
sought and material provided by the police or regulator.
Summary hearing
If the matter is heard summarily in the local or magistrates court it is heard by a judge sitting
alone without a jury. This occurs for less serious matters where the maximum penalty is
relatively low (generally less than 1-2 years imprisonment). The prosecution calls witnesses
and presents evidence to prove the elements of the offence beyond reasonable doubt. The
defendant then may call evidence to create a reasonable doubt or to establish some defence.
Committal hearing
If a matter is to proceed on indictment in a trial before a jury in a superior court, the
defendant is generally entitled to a committal hearing heard in the magistrates or local court.
This is a separate hearing to the trial on indictment. The traditional form of committal in
which witnesseses give oral evidence has been largely replaced throughout Australia by
“paper” or “hand-up” committals in which written statements of witnesses form the evidencein-chief. However, the witnesses should generally still be made available for crossexamination. 132 At the end of the committal hearing if the magistrate considers there is
sufficient evidence to convict the accused, he or she commits the accused for trial.
Trial on indictment before jury
The most serious offences, typically those involving more 1-2 years imprisonment or more,
are heard on indictment before a district or supreme court or their equivalent. Jury trials are
quite rare for environmental offences in Australia. The prosecution calls witnesses and
presents evidence to prove the elements of the offence beyond reasonable doubt. The
defendant then may call evidence to create a reasonable doubt or to establish a defence.
Sentencing
If the accused pleads guilty or is found guilty after a trial the court proceeds to sentencing. 133
The prosecutor will give submissions about the appropriate sentence and the accused may
give a plea in mitigation. 134 A good example of the considerations in sentencing is given in
the judgment of Lloyd J in Director-General of the Department of Environment and Climate
Change v Hudson [2009] NSWLEC 4. 135 In that case the accused was charged with two
offences under the Native Vegetation Act 2003 (NSW). He pleaded not guilty to both charges
132

Douglas H and Harbidge S, Criminal Process in Queensland (Lawbook Co, Sydney, 2008), p 115.
See generally, Edney R and Bagaric M, Australian Sentencing (Cambridge Uni Press, Melbourne, 2007).
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An example of a plea in mitigation is provided in the EPA v Feodoroff case involving illegal dumping of
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See also Director-General, Dept of Environment and Climate Change v Rae (2009) 197 A Crim R 31; [2009]
NSWLEC 137 (Preston CJ).
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but was convicted and fined $408,000. He was also ordered to pay the prosecutor’s costs.
Paragraphs [70]-[92] of the judgment provide a good illustration of the principles applied by
Australian courts in sentencing environmental offences. These include:
•
•
•
•
•

the objective gravity or seriousness of the offence;
the extent to which the offence may have been done deliberately;
whether the offence was for commercial gain;
personal and general deterrence; and
even-handedness in sentencing having regard to the general pattern of sentencing in
cases which can be regarded as judicially relevant to the case at hand.

Appeals
Appeals lie from decisions in criminal cases as in civil cases and the considerations, set out
above, are similar.
RULES OF EVIDENCE
As noted earlier, this course is not intended to teach the substantive law or procedural rules.
However, for non-legally trained students it is perhaps useful to provide a simple and short
explanation of the basic rules of evidence. Ian Wilson noted wryly in his book of evidence: 136
When I first studied evidence … it seemed a vast forest in which each tree was a rule unrelated to
any other. Experience has taught me there is much common ground that links the rules of
evidence. It is comprised of broad concepts, general principle and themes that recur in almost
every trial, civil and criminal [which] it is crucial [to understand] because without it an
appreciation of the specific rules and exceptions becomes annoyingly elusive.

On a similar basis, the aim of here is to provide an overview of the rules of evidence in a
systematic and pragmatic manner, focusing on the broad principles and the rational basis for
the rules generally. There are numerous comprehensive texts on this subject. 137
A rational basis for the rules of evidence
The primary reason for the rules of evidence is to protect the integrity of the legal decisionmaking process. It is trite to say that courts make important decisions affecting people’s lives,
liberty and property. But this is important to recognise initially because it justifies why the
majority of the rules of evidence aim to ensure, as much as is reasonable and practicable in a
courtroom, that the court decides the case on credible and reliable evidence. The protection of
the integrity of the legal decision-making process is embodied in the distinction between:
•
•

admissible evidence, which means it can be placed before a court and form the basis of a
legal decision; and
inadmissible evidence, which means that if objection is taken to the evidence and
upheld, it can not be placed before a court or form the basis of a legal decision.

In considering evidence that is tendered in a trial, the first question a judge resolves is
whether the evidence is admissible or not. A diagram below provides the basic rules of
136
137

Wilson I, Evidence Theory & Practice (2nd ed, LR Educational Publishing, Brisbane, 2000), page i.
See, e.g., Heydon JD, Cross on Evidence (7th ed, Butterworths, Brisbane, 2004).
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admissibility of evidence in which the major common law rules of admissibility have been
overlaid on a flowchart provided in the Evidence Act 1995 (Cth).
Closely associated with the need to protect the integrity of the legal decision-making process
are the different standards of proof for evidence, which are: 138
•
•

beyond reasonable doubt for criminal trials; and
on the balance of probability for civil trials, which itself is a sliding scale.

The rationale for having two standards of proof is patent in the generally more serious
consequences of the decisions in criminal trials. A second rationale for the rules of evidence
is to direct the court’s attention to the facts in dispute, thereby providing an efficient law
enforcement or dispute resolution process. The fundamental rule that, to be admissible,
evidence must be relevant to a fact in issue is the embodiment of this concept. 139 A third
rationale for the rules of evidence is to protect the rights of the accused and the public interest
in a criminal trial and the rights of both parties to a civil dispute. The “judges rules” (i.e. the
inherent discretion of a judge to reject evidence that would generally be otherwise admissible
on the grounds of unfairness to the accused or other public policy ground) 140 embody this
rationale as does the presumption of innocence 141 and the accused’s right to silence. 142

Excluding evidence / Objections
Beyond an academic knowledge of the rules of evidence, the practical skill that must be
mastered to competently argue a case in court is a working knowledge of what is
objectionable and thereby may be excluded from the legal decision-making process.
Objections can obviously be made to the substance of questions and evidence on the basis of
inadmissibility, so the rules of admissibility need to be mastered. Objections also can be
made to the form of questions (e.g. leading question, confusing, etc). 143
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See Briginshaw v Briginshaw (1938) 60 CLR 336; Rejfek v McElroy (1965) 112 CLR 517. At a federal level,
see ss 140 and 141 Evidence Act 1995 (Cth).
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Wilson v The Queen (1970) 44 ALJR 221 (HCA); Sections 55-56 Evidence Act 1995 (Cth).
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See, e.g., Bunning v Cross (1978) 141 CLR 54; Ridgeway v R (1995) 129 ALR 41 and R v Swaffield (1998)
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Woolmington v DPP [1935] AC 462; R v Falconer (1990) 171 CLR 30.
142
Consider Weissensteiner v The Queen (1993) 178 CLR 217.
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See Glissan JL and Tilmouth SW, Advocacy in Practice (3rd ed, Butterworths, Sydney, 1998), pp 168-169.
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Flowchart of the main rules for the admissibility of evidence
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TRIAL TECHNIQUES
A final topic to be dealt with in these introductory notes is the general topic of trial
techniques. Again, this topic is not a focus of this course but an incidental part. There are
several good books dealing with it in detail. 144 These texts counsel the importance of
preparation and Glissan and Tilmouth put it this way for barristers:
If you wish to be successful there is no alternative to the hard grind of simply sitting and reading
the whole of the material [in the brief for the trial]. What the advocacy manuals emphasise is the
glamourous jobs. Yet every successful examination, cross-examination or trial speech is based on
the underlying lonely task of extensive preparation. 145

As a barrister who knows he is not a brilliant advocate but a “plugger” who works hard and
often has to read and re-read materials many times, I would give no more advice than this.
There is no easy way to succeed in most cases. Most are not glamourous. Most require a lot
of background reading and careful preparation. In reality, mostly you must juggle preparation
for several cases at the same time and there is often a perceived lack of time for adequate
preparation in a busy workplace. You need to make the time to prepare adequately. There
simply is no substitute for this and good organisation. Preparation and organisation do not
guarantee success but they go a long way towards it.
A trial is like a roller-coaster. There will undoubtedly be ups and downs and unexpected
turns. The best you can do is prepare thoroughly then strap yourself in and ride it out.

144

E.g., Mauet TA and McCrimmon LA, Fundamentals of Trial Techniques (2nd ed, LBC, Sydney, 2001). There
are some good, practical tips on preparing for court in O’Brien, n 121, Ch 8.
145
Glissan and Tilmouth, n 143, p 2.

43

ENVIRONMENTAL LITIGATION
COURSE MATERIALS
– PART 2 –
DOCUMENTS FOR CASE STUDIES

44

45

46

47

48

49

50

51

52

53

54

55

56

57

58

59

60

61

62

63

64

65

66

67

68

69

70

71

72

73

74

75

76

77

78

79

80

81

82

83

84

85

86

87

** Defendant Copy **

COURT ATTENDANCE NOTICE
You, Simon Feodoroff are required to attend Ballina Local Court on Thursday 24 April 2008
at 9:30am.
DETAILS OF COURT LISTING
The Court Attendance Notice has been listed before the Local Court/Children’s Court on
Date:
Thursday 24 April 2008
Time:
9:30am
Place:
Ballina Local Court, River Street Ballina, NSW
Defendant:
Simon Feodoroff
Address:
7 Seabreeze Court, Slade Point, Qld, 4740
Sex:
Male
Date of Birth:
28 April 1977
Prosecutor:
Environment Protection Agency
Department/Organisation:
Department of Environment and Climate Change
Address:
Level 23, 59-61 Goulburn Street, Sydney NSW 2000
Telephone:
(02) 9995 6103
Date of Issue of Court Attendance
20 March 2008
Notice:
DETAILS OF OFFENCE
Description of Offence:

Time & Date of Offence:
Place of Offence:
Short Particulars:

Statutory Provision Describing Offence:
Law Part Code:

That on 22 February 2006, the defendant committed
an offence against section 143(1)(a) of the
Protection of the Environment Operations Act 1997
(NSW) in that he transported waste to a place that
cannot lawfully be used as a waste facility for that
waste.
At approximately 5:16am on 22 February 2006
925 Ellengowan Road, Ellengowan, in the State of
New South Wales, being Lot 7 in DP 733543 (the
“premises”).
Waste: grease trap waste.
Manner of breach: The defendant transported the
waste to the premises in registered vehicle AF30VS
and deposited the waste at the premises.
Section 143(1)(a) of the Protection of the
Environment Operations Act 1997 (NSW)
48320

INFORMATION FOR THE DEFENDANT
1. You should obtain legal advice immediately about your rights regarding this Court Attendance
Notice. You may wish to contact a legal practitioner, LawAccess NSW (1300 888 529), the Legal
Aid Commission or a Chamber Magistrate at a Local Court if you require assistance. On your
first date of appearance at court, you should be in a position to advise the court, if required, of
whether you wish to plead guilty or not guilty to the alleged offence.
2. If you have a physical impairment, or require an interpreter to assist you at Court, please advise
the Local Court at which you are to appear as soon as possible.
3. Failure to appear may result in your arrest or in the matter being dealt with in your absence.
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** Defendant Copy **

COURT ATTENDANCE NOTICE
You, Simon Feodoroff are required to attend Ballina Local Court on Thursday 24 April 2008 at
9:30am.

DETAILS OF COURT LISTING
The Court Attendance Notice has been listed before the Local Court/Children’s Court on
Date:
Thursday 24 April 2008
Time:
9.30am
Place:
Ballina Local Court, River Street, Ballina, NSW
Defendant:
Simon Feodoroff
Address:
7 Seabreeze Court, Slade Point, Qld, 4740
Sex:
Male
Date of Birth:
28 April 1977
Prosecutor:
Environment Protection Authority
Department/Organisation:
Department of Environment and Climate Change
Address:
Level 23, 59-61 Goulburn Street, Sydney NSW 2000
Telephone:
(02) 9995 6103
Date of Issue of Court Attendance
25 March 2008
Notice:
DETAILS OF OFFENCE
Description of Offence:

Time & Date of Offence:
Place of Offence:
Short Particulars:

Statutory Provision Describing
Offence:
Law Part Code:

That on 27 March 2006, the defendant committed
an offence against section 143(1)(a) of the
Protection of the Environment Operations Act 1997
(NSW) in that he transported waste to a place that
cannot lawfully be used as a waste facility.
At approximately 3:01am on 27 March 2006
925 Ellengowan Road, Ellengowan, in the State of
New South Wales, being Lot 7 in DP 733543 (the
“premises”).
Waste: grease trap waste.
Manner of breach: The defendant transported the
waste to the premises in registered vehicle YXK307
and deposited the waste at the premises.
Section 143(1)(a) of the Protection of the
Environment Operations Act 1997 (NSW)
48320

INFORMATION FOR THE DEFENDANT
1. You should obtain legal advice immediately about your rights regarding this Court Attendance
Notice. You may wish to contact a legal practitioner, LawAccess NSW (1300 888 529), the
Legal Aid Commission or a Chamber Magistrate at a Local Court if you require assistance. On
your first date of appearance at court, you should be in a position to advise the court, if
required, of whether you wish to plead guilty or not guilty to the alleged offence.
2. If you have a physical impairment, or require an interpreter to assist you at Court, please advise
the Local Court at which you are to appear as soon as possible.
3. Failure to appear may result in your arrest or in the matter being dealt with in your absence.
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Environment Protection Authority v Simon Feodoroff

Statement of Agreed Facts
The Defendant, Simon Feodoroff, is the employee and son in law of David Mitchell.
David Mitchell owns a waste collection and transport business based in Ballina. The
business trades as ‘Northern Septic Grease and Oil Removal’ (“Northern Septic”).
Among other waste, the business collects grease trap waste from various
restaurants, clubs and bars in Ballina and neighbouring Shires. In the normal course
of the business, this waste is transported to Ballina Council’s waste facility,
Richmond Waste.
David Mitchell holds an EPA licence to transport such grease trap waste.
Northern Septic also holds a licence with Ballina Council to dispose of a fixed quota
of grease trap waste at Council’s waste facility. The licence requires Northern
Septic’s trade waste vehicles to be fitted with a GPS tracker system. In this way,
Council’s database, ‘Waste Track’ records the locations and times at which waste is
transported and deposited by Northern Septic.
Northern Septic owns a holding tank situated on premises at 925 Ellangowan Road,
Coraki. The premises are owned by David Mitchell’s brother, Stephen Mitchell.
Northern Septic occasionally stores grease trap waste at the Coraki premises on
those occasions when its quota at Council’s waste facility is exceeded. Periodically,
Northern Septic empties the holding tank on the Coraki premises and transports the
stored waste to a facility in Yatala, Queensland.
At approximately 4:16pm on 22 February 2006 the Defendant drove a Northern
Septic trade waste vehicle (registration AF30VS) to the holding tank at 925
Ellangowan Rd, Coraki, and emptied a load of grease trap waste into the tank. The
Defendant then washed the vehicle tank, whose carrying capacity was 10 tonne, with
water with the intention of depositing the wash-down water into the holding tank. The
Defendant found that the holding tank was then full and did not have remaining
capacity for the wash-down water. The Defendant drove the vehicle to a location at
the rear of property and disposed of approximately 500 to 1,000 litres of wash-down
water, contaminated with grease waste, on to the ground in a ditch (the ditch).
At approximately 2:01pm on 27 March 2006, the Defendant again drove a Northern
Septic trade waste vehicle (registration YXK307) to the same location at 925
Ellangowan Rd, Coraki. The vehicle’s tanks contained grease trap waste which the
Defendant emptied into the holding tank on the property. The Defendant found that
the holding tank was full when his vehicle had approximately 500 litres of grease
waste remaining. The Defendant drove to the rear of the property and emptied the
remaining grease waste, of approximately 500 litres, onto the ground in the ditch.
The Defendant then washed the vehicle tank, whose carrying capacity was 8 tonne,
with water at the holding tank before returning to the rear of the property and
disposing of approximately 500 to 1,000 litres of wash-down water contaminated with
grease waste in the ditch.
On 22 February 2006 and 27 March 2006, the ditch at 925 Ellangowan Road, Coraki
was not a place that could lawfully be used as a waste facility for the above waste.

1
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Richmond LAC police officers attended the premises on 28 March 2006 in
connection with a separate incident. During their visit, Detective Saad observed
vegetation die back and an overwhelming smell of grease waste at the location.
Richmond LAC notified the Environment Protection Authority (“EPA”) Pollution Line
of the incident.
EPA investigators then attended and inspected the premises on 26 April 2006 and 3
May 2006 and took GPS coordinates of the site of the dumping. EPA investigators
observed a significant amount of die back occurring amongst the grasses, ferns and
other low lying vegetation, much of it being inundated in thick sludge like grease
waste. This area covered approximately 220 square metres in total.
Analysis of samples of waste collected by EPA investigators at the site revealed that
the waste dumped by the Defendant had the potential to rapidly deoxygenate waters,
and in turn kill biota. EPA investigators observed 80 metres of dead vegetation along
a watercourse leading down a slope and away from the location of the dumping.
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No. BD

In the Planning and Environment Court
Held at: Brisbane
Between:

of 2010

JOHN EDWARD MYTTON BARNES and GEOFFREY
FREDERICK COOK
Appellants

And:

SOUTHERN DOWNS REGIONAL COUNCIL
Respondent

And:

THE CHIEF EXECUTIVE, DEPARTMENT OF
ENVIRONMENT AND RESOURCE MANAGEMENT
Co-respondent

And:

McCONAGHY GROUP PTY LTD
ACN 108 353 199
Co-respondent
NOTICE OF APPEAL

Filed on:

28 January 2010

Filed by:
Service Address:
Phone:
Fax:

McIntyre Legal Services
24 Burchell Street, Carina Qld 4152
(07) 3398 2252
(07) 3398 2275

John Edward Mytton Barnes and Geoffrey Frederick Cook c/- McIntyre Legal Services,
24 Burchell Street, Carina in the State of Queensland appeal to the Planning and
Environment Court at Brisbane against the decision of the Respondent, the Southern
Downs Regional Council, pursuant to advice from the Co-respondent, the Department of
Environment and Resource Management, to approve, in whole or in part, a development
application for preliminary approval for building work, demolition of heritage listed
buildings in respect of land known as Plumb’s Chambers, situated at 82 and 84 Fitzroy
Street, Warwick, being land described as Lot 1 on RP 5801 and Lot 1 on RP 94676, and
seeks the following orders or judgment:
1. That the appeal be allowed;
2. That the development application be refused;
3. Such further or other orders as the Court deems appropriate.
NOTICE OF APPEAL
Filed on behalf of the appellants
Form PEC-1

McINTYRE LEGAL SERVICES
24 BURCHELL STREET
CARINA QLD 4152
Phone: (07) 3398 2252
Fax: (07) 3398 2275

119

-2Material facts to the grounds of appeal are:
1. The Co-respondent, McConaghy Group Pty Ltd, made a development application
(“the development application”) on or about 14 September 2007 to the then Warwick
Shire Council for preliminary approval for building work (demolition of heritage
listed buildings) for the demolition of the building situated at 82 Fitzroy Street,
Warwick and demolition of part of the building situated at 84 Fitzroy Street,
Warwick, being land described as Lot 1 on RP 5801 and Lot 1 on RP 94676,
respectively (“the land”).
2. The purpose of the proposed development is to facilitate a material change of use and
re-development of the land to extend the existing Rose City Shoppingworld situated
on adjoining land.
3. The buildings on the land are known as “Plumb’s Chambers” and at all material times
were included on the Queensland Heritage Register under the Queensland Heritage
Act 1992 for the following criteria:
Criterion A

Plumb’s Chambers, comprising a brick and timber building possibly dating to the
1860s and an 1874-75 stone building, is important in illustrating the
transformation of Warwick in the late 1860s and 1870s from a squatters' town to
the principal urban centre of Queensland's most prosperous pastoral and
agricultural district. The possibly c1860s brick building may represent the
beginnings of this movement, and the 1874-75 building is indicative of Warwick's
first building boom. Both buildings also illustrate a tradition of masonry
construction in Warwick and district dating from at least the 1860s and sustained
well into the early 20th century, which sets the district apart from any other in
Queensland.

Criterion B

The 1874-75 building survives as an excellent example of a substantial, twostoreyed, stone building with commercial premises on the ground floor and
residence on the first floor, designed to impress and inspire confidence. Few
buildings of this type and material have survived in Queensland, and even fewer
Georgian-styled stone shop-houses in Queensland overlook a town square. The
building provides rare evidence of the nature of the accommodation and work
place of a successful 1870s business family in a developing Queensland rural
town. More particularly, it is important in illustrating the nature of such buildings
in a town in which stone and brick construction for commercial buildings was the
norm at this period.

Criterion C

Both buildings are important in illustrating the design, materials and construction
techniques of mid-19th century masonry building in Queensland, and both have
potential to reveal further information about 19th century stone and brick
construction.

Criterion D

Both buildings are important in illustrating the design, materials and construction
techniques of mid-19th century masonry building in Queensland, and both have
potential to reveal further information about 19th century stone and brick
construction.
The 1874-75 building survives as an excellent example of a substantial, twostoreyed, stone building with commercial premises on the ground floor and
residence on the first floor, designed to impress and inspire confidence.

Criterion E

Both buildings occupy a prominent role in the streetscape along Fitzroy Street
between Guy and Palmerin Streets, and the pitch of the roofs contribute to the
unity of the street.

Criterion H

The 1874-75 building is significant also for its close association with Warwick
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-3chemist and seedsman David Clarke, who made a substantial contribution to the
expansion of agriculture in the Warwick district in the 1860s and 1870s.

4. As a registered place on the Queensland Heritage Register, Plumb’s Chambers
constitute:
(a) a State Heritage place for the purposes of section 68 of the Queensland Heritage
Act 1992; and
(b) a Queensland Heritage Place for the purposes of the Integrated Planning Act
1997.
5. The Co-respondent, the Department of Environment and Resource Management
(“DERM”), formerly known as the Environmental Protection Agency, was a
concurrence agency for the development application in respect to development on a
Queensland Heritage Place.
6. The planning scheme in force at all material times was the Warwick Shire Planning
Scheme 1999 (“the planning scheme”) and the land is located in the City Centre Land
Use Area under the planning scheme.
7. At all material times the building at 84 Fitzroy Street was included on the register of
cultural heritage places maintained by the Respondent under its Planning Scheme
Policy No. 1 – Cultural Heritage.
8. The development application was impact assessable.
9. The appellants made properly made submissions against the development application.
10. On or about 25 November 2009, pursuant to advice from DERM, the Respondent
resolved to approve that part of the development application relating to the partial
demolition of 84 Fitzroy Street, Warwick, being the land described as Lot 1 on
RP 94676.
11. The Respondent has not decided that part of the development application relating to
the demolition of 82 Fitzroy Street, Warwick, being the land described as Lot 1 on
RP 5801.
12. The Respondent issued a Decision Notice on 24 December 2009.
13. The appellants appealed to the Court against the decision within the appeal period.
The grounds of appeal are:
1. The development application was not a properly made application because it failed to
include an application for preliminary approval for a material change of use of the
land to extend the Rose City Shoppingworld.
2. Contrary to section 3.5.11 of the Integrated Planning Act 1997, the Respondent failed
to decide that part of the development application concerning demolition of 82
Fitzroy Street, being the land described as Lot 1 on RP 5801, and there is no valid
decision for that part of the development application.
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-43. The development application conflicts with the laws and policies administered by
DERM as a concurrence agency.
Particulars
(a)

The development application is contrary to section 68 of the Queensland
Heritage Act 1992 because it would destroy or substantially reduce the cultural
heritage significance of a State heritage place in circumstances where there are
prudent and feasible alternatives to carrying out the development.

4. The development application conflicts with the planning scheme and there are not
sufficient grounds to justify the decision despite the conflict.
Particulars
(a)

The development application conflicts with section 4.2.1 (City Centre – Key
Policy Statements) of the planning scheme by not maintaining a high standard
of amenity, with a cohesive streetscape character in which buildings of heritage
significance are protected and new development occurs in a compatible form.

(b)

The development application conflicts with section 4.2.2 (City Centre – Intent)
of the planning scheme by not protecting the heritage values of the building at
84 Fitzroy Street, being a building listed in Planning Scheme Policy No. 1 –
Cultural Heritage.

(c)

The development application conflicts with section 4.2.2 (City Centre – Intent)
of the planning scheme in relation to the demolition of the building at 82
Fitzroy Street by not being compatible with the protection of the heritage values
of the building at 84 Fitzroy Street, being a building listed in Planning Scheme
Policy No. 1 – Cultural Heritage.

(d)

The development application conflicts with section 4.2.5.2 (City Centre
Development Code – Purpose) by not retaining the heritage qualities of the
City Centre through the retention of highly significant and significant heritage
places in a streetscape context which provides for sympathetic alterations to
existing buildings and the incorporation of new development which is
compatible with, and respectful to, the existing streetscape character.

Dated: 28 January 2010

…………………………………
Solicitors for the Appellants
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-5NB If you are named as a respondent in this notice of appeal and wish to be heard
in this appeal you must:
(a) within ten (10) days after being served with a copy of this Notice of
Appeal, file an Entry of Appearance in the Registry where this Notice of
Appeal was filed or where the court file is kept; and
(b) serve a copy of the Entry of Appearance on each other party.
The Entry of Appearance should be in Form PEC-5 for the Planning and
Environment Court.
If you are entitled to elect to be a party to this appeal and you wish to be heard
this appeal you must:
(a) within ten (10) business days of receipt of this Notice of Appeal, file a
Notice of Election in the Registry where this Notice of Appeal was filed or
where the court file is kept; and
(b) serve a copy of the Notice of Election on each other party.
The Notice of Election should be in Form PEC-6 for the Planning and
Environment Court.
TO:
Respondent:
Respondent’s address:

Southern Downs Regional Council
PO Box 26, Warwick Qld 4370

Co-respondent:
Co-respondent’s address:

Chief Executive, Department Environment and
Resource Management
GPO Box 2452, Brisbane Qld 4001

Co-respondent:
Co-respondent’s address:

McConaghy Group Pty Ltd c/- Urbis Pty Ltd
GPO Box 3205, Brisbane Qld 4001

Chief Executive:

Chief Executive, Department Infrastructure and
Planning
PO Box 15009, City East Qld 4002

Chief Executive’s address:
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Objection form
Sections 71 and 260 Mineral Resources Act 1989
Form Number MRA-20 Version Number 4

Sections 216 and 217 Environmental Protection Act 1994

Objection to mining lease or mining claim tenement grant or application
or amendment application for environmental authority (mining lease or
mining claim)
This form should be used to make an objection in relation to:
•
the grant of a mining lease or mining claim; and/or
•
an environmental authority (mining lease or mining claim) application; and/or
•
a draft environmental authority for an environmental authority (mining lease or mining claim) application; and/or
•
a condition included in a draft environmental authority for an environmental authority (mining lease or mining claim)
application.
When completed, this form should be forwarded to the Mining Registrar of the relevant Department of Mines and Energy
district in which the mining tenement is located, and a copy served upon the applicant for the mining tenement and
environmental authority.

Date:

25 February 2011

Your name:

Friends of the Earth – Brisbane Co-Op Ltd

Your contact details: c/- Jo Bragg (Principal Solicitor)
Environmental Defenders Office
30 Hardgrave Road, West End Qld 4101
Telephone: (07) 3211 4466

Facsimile: (07) 3211 4655

To: (insert address of mining registrar)
Mining Registrar
Department of Employment, Economic Development and Innovation
Court House Building, Drayton Street (PO Box 993) Dalby Qld 4405
Telephone: (07) 4669 0815
Attention:

Facsimile (07) 4662 4966

Ken Goodwin, Mining Registrar

(insert contact officer’s name)
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Re:

Application for tenement:

mining lease; or

Application for environmental authority:

mining claim
mining lease; or

mining claim

Tenement numbers: Mining tenement numbers ML 50229, ML 50230 and ML 50231
Draft environmental authority (mining lease) number MIN100550607
By (applicant’s name):

Xstrata Coal Queensland Pty Ltd (ACN 69 098 156 702)
ICRA Wandoan Pty Ltd (ACN 48 106 260 619)
Sumisho Coal Australia Pty Ltd (ACN 30 061 524 249)

For the proposed (description of activity):
Wandoan Coal Mine, an open-cut coal mine proposed to operate for 30
years west of the township of Wandoan, approximately 350 km northwest of
Brisbane and 60 km south of Taroom in the Surat Basin, Queensland.
On the land described as (description of operational land):
The land within Mining Lease Applications (MLAs 50229, 50230 and 50231),
immediately west of the township of Wandoan, comprising approximately
32,000 hectares of which approximately 11,000 hectares is proposed to be
disturbed by mining operations.

I / we hereby give notice of objection1 in relation to:
(Tick one or more of the options below).
(Note: You can object to the environmental authority application or amended application, draft environmental authority
and/or condition(s) included in the draft environmental authority.

the grant of the mining tenement(s) mentioned above
the environmental authority application or amendment application
the draft environmental authority for the application or amendment application
a condition/conditions included in the draft environmental authority for the application or
amendment application2.
The objection is as follows:
Describe the grounds of the objection
Note: Where the objector has ticked more than one option (1 to 3) above, the objector must identify which
type of objection (1 to 3) each of the grounds described below relate.
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Grounds of objection
The application for the grant of a mining lease for the Wandoan Coal Mine (the mine) should be
rejected having regard to the considerations stated in section 269(4)(j), (k) and (l) of the Mineral
Resources Act 1989 because:
1.

The mine will cause severe and long-term adverse environmental impacts to Queensland due
to the large emission of greenhouse gases from the mining and use of the coal from the mine
contributing to anthropogenic climate change and ocean acidification.

2.

The mine will prejudice the public right and interest due to the large emission of greenhouse
gases from the mining and use of the coal contributing to anthropogenic climate change and
ocean acidification in addition to the loss of agricultural land that will result from the mine.

3.

There is a good reason to refuse to grant the mining lease for the mine, namely, to avoid the
large emission of greenhouse gases from the mining and use of the coal from the mine
contributing to anthropogenic climate change and ocean acidification.

4.

There is a good reason to refuse to grant the mining lease for the mine, namely, that it is
prudent to refuse approval of the mine until such time as it is feasible to capture and store
indefinitely the greenhouse gases produced by the mining and use of the coal from the mine
and thereby avoid them contributing to anthropogenic climate change and ocean acidification.

The application for an environmental authority (mining lease) for the mine should be refused and the
draft environmental authority (mining lease) should not be granted having regard to the object
stated in section 3 and the considerations stated in section 223 of the Environmental Protection Act
1994 because:
5.

The mine is not consistent with protecting Queensland’s environment while allowing for
development that improves the total quality of life, both now and in the future, in a way that
maintains the ecological processes on which life depends (ecologically sustainable
development). Large emissions of greenhouse gases will result from the mining and use of the
coal from the mine contributing to the disruption of the climate and ocean pH, which are
ecological processes on which life depends, through anthropogenic climate change and ocean
acidification and the consequential economic, social and environmental harm that will occur to
Queensland.

6.

The mine is not consistent with the principles of ecologically sustainable development that:
(a) decision making processes should effectively integrate both long and short-term
economic, environmental, social and equity considerations;
(b) where there are threats of serious or irreversible environmental damage, lack of full
scientific certainty should not be used as a reason for postponing measures to prevent
environmental degradation;
(c) the global dimension of environmental impacts of actions and policies should be
recognised and considered;
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(d) the need to develop a strong, growing and diversified economy which can enhance the
capacity for environmental protection should be recognised;
(e) the need to maintain and enhance international competitiveness in an environmentally
sound manner should be recognised;
(f) cost effective and flexible policy instruments should be adopted, such as improved
valuation, pricing and incentive mechanisms;
in circumstances where:
(g) approval of the environnmental authority will lead to the large emission of greenhouse
gases that will result from the mining and use of the coal from the mine contributing to
anthropogenic climate change and ocean acidification, both of which constitute serious
environmental harm caused by the mine for the purposes of the Environmental
Protection Act 1994 (Qld);
(h) the conditions proposed to be imposed on the mine will not avoid the large emission of
greenhouse gases that will result from the mining and use of the coal from the mine
contributing to anthropogenic climate change and ocean acidification;
(i) there is currently no effective regulatory regime at international, national or State level to
control the emission of greenhouse gas emisisons contributing to anthropogenic climate
change and ocean acidification; and
(j) no effective regulatory regime at international, national or State level to control the
emission of greenhouse gas emisisons contributing to anthropogenic climate change and
ocean acidification is likely in the foreseeable future.
7.

The mine will cause serious environmental harm to the character, resilience and values of the
receiving environment, the atmosphere and the oceans, due to the large emission of
greenhouse gases that will result from the mining and use of the coal from the mine contributing
to anthropogenic climate change and ocean acidification. The resilience of the atmosphere to
maintain a climate similar to that on which civilization developed and to which life on Earth is
adapted has already been exceeded. To maintain a safe climate atmospheric carbon dioxide
will need to be reduced from its current 390 parts per million (ppm) to at most 350 ppm, but
likely less that. Approval of the mine will further exaserbate the current environmental harm to
the atmosphere, oceans and climate.

8.

The mine is not in the public interest due to the large emission of greenhouse gases that will
result from the mining and use of the coal from the mine contributing to anthropogenic climate
change and ocean acidification and the consequential economic, social and environmental
harm that will occur to Queensland in addition to the loss of agricultural land that will result from
the mine.
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Facts and circumstances relied on in support of the grounds of the objection
The mine and the application process
1.

The applicants applied for a mining lease under the Mineral Resources Act 1989 (Qld) and an
environmental authority (mining lease) under the Environmental Protection Act 1994 (Qld) for
the Wandoan Coal Mine (the mine) on or about 17 April 2007.

2.

The mine is a proposed open-cut coal mine west of the township of Wandoan, approximately
350 km northwest of Brisbane and 60 km south of Taroom in the Surat Basin, Queensland.

3.

The thermal coal deposits for the mine are estimated to be in excess of 1.2 billion tonnes, and
are located within three Mining Lease Applications (MLAs 50229, 50230 and 50231), which
comprise approximately 32,000 hectares.

4.

Approximately 11,000 hectares of the MLAs is proposed to be disturbed by mining operations
using dragline, truck and excavator equipment.

5.

The mine life is projected to be in excess of 30 years, mining at a rate of around 30 million
tonnes per annum Run of Mine (ROM) coal.

6.

The coal from the mine is proposed to be crushed, processed and blended on site before being
transported by rail to port for export or, possibly, for domestic use.

7.

The thermal coal produced by the mine is intended to be sold to other companies to be burnt in
coal-fired power stations to generate electricity.

8.

The Coordinator-General declared the mine a significant project for which an environmental
impact state (EIS) was required under the State Development and Public Works Organisation
Act 1971 (Qld) (SDPWO Act) on 21 December 2007.

9.

Consultants for the applicants prepared an EIS and supplementary EIS for the mine.

10. The EIS calculated that the emissions from the mining and use of the coal from the mine would
be 1.3 billion tonnes of carbon dioxide equivalents. This figure includes emissions of all
greenhouse gases, including carbon dioxide, which is overwhelmingly the main greenhouse
gas emitted, and methane. This figure represents the total scope 1, 2 and 3 emissions of the
mine where:
(a)

Scope 1 includes all direct emissions from the mine, such as emissions from diesel use
by trucks at the mine.

(b)

Scope 2 includes the indirect emissions from the generation of purchased electricity
consumed at the mine.

(c)

Scope 3 includes indirect emissions from the mine due to the burning of coal produced by
the mine to generate electricity, whether in Australia or overseas.

11. Approximately 99% of the total greenhouse gas emissions from the mine result from the
burning of coal by end-users (i.e. they are scope 3 emissions).
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12. The Coordinator-General’s report on the mine under the SDPWO Act was delivered on 12
November 2010. The Coordinator-General recommended that the mine be approved subject to
conditions and attached a draft environmental authority (mining lease).
Climate change
13. Global temperatures (and hence the Earth’s climate) are closely linked with the concentration of
carbon dioxide and other greenhouse gases in the atmosphere.
14. The Greenhouse Effect is the name given to the natural properties of the atmosphere that allow
incoming solar energy to pass through the atmosphere without warming it, while outgoing
infrared radiation warms the atmosphere.
15. The natural Greenhouse Effect is essential for life on Earth and keeps average temperatures
about 33°C warmer than if there were no greenhouse gases and clouds in the atmosphere.
16. Increasing concentrations of greenhouse gases in the atmosphere cause an increased warming
effect. Anthropogenic climate change (also referred to as climate change and global warming)
is increased global temperatures and other changes in the Earth’s climate due to human
activities.
17. Since the Industrial Revolution, atmospheric concentrations of carbon dioxide, the major
greenhouse gas after water vapour, have increased from 280 parts per million (ppm) to around
390 ppm. The rate of increase in recent years has been around 2 ppm per annum. The
increase in atmospheric carbon dioxide is primarily due to anthropogenic emissions of
greenhouse gases from the combustion of fossil fuels such as coal. Emissions from agriculture
and land-use changes, such as the fugitive emissions of greenhouse gases released during
open-cut mining operations, also contribute to anthropogenic climate change.
18. In the past 200 years, more than 2.3 trillion tons of carbon dioxide has been released into the
atmosphere due to human activities relating to fossil fuel consumption and land-use changes.
19. Mean global temperatures are expected to rise by over 1°C from the pre-Industrial average of
15°C even if atmospheric greenhouse gases are stabilised at current levels.
20. To preserve a planet similar to that on which civilization developed and to which life on Earth is
adapted, paleoclimate evidence and ongoing climate change suggest that atmospheric carbon
dioxide will need to be reduced from its current 390 ppm to at most 350 ppm, but likely less
that.
21. An initial 350 ppm carbon dioxide target may be achievable by phasing out coal use except
where carbon dioxide is captured and adopting agricultural and forestry practices that
sequester carbon.
22. If greenhouse gases in the atmosphere are allowed to rise to between 450 and 550 ppm carbon
dioxide equivalents, a rise in mean global temperatures between 2 and 3°C above pre-industrial
levels is expected. Increases in atmospheric greenhouse gas concentrations above these
levels will lead to corresponding increases in mean global temperature.
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23. If the remaining stocks of the large amount of coal in the world are burnt and emitted to the
atmosphere, atmospheric greenhouse gas concentrations will exceed 1,000 ppm and mean
global temperature rises of over 6°C will occur, which will have catastrophic impacts on human
society, including Queensland.
24. If current trends in global greenhouse gas emissions and temperature rises continue, which
approval of the mining lease and environmental authority for this mine will contribute to:
(a)

rises in mean global temperatures due to anthropogenic climate change are expected to
have severe impacts on many ecosystems and human society in coming decades;

(b)

in Australia and Queensland, these impacts are expected to include significant loss of
biodiversity and iconic ecosystems such as the Great Barrier Reef and the Queensland
Wet Tropics by 2020, thereby damaging Queensland’s economy and lowering
employment;

(c)

by 2030, production from agriculture and forestry is projected to decline over much of
southern and eastern Australia due to increased drought and fire, thereby damaging
Queensland’s economy and lowering employment;

(d)

severe storms such as the 2011 Brisbane Floods and severe tropical cyclone Yasi are
expected to become more frequent due to warmer ocean waters and the warmer
atmosphere caused by anthropogenic climate change, thereby damaging Queensland’s
infrastructure, cities and towns;

(e)

sea-levels are expected to rise by around 1-2m by 2100 causing widespread coastal
flooding and increased risk of damage during storm surge events, thereby damaging
Queensland’s coastal infrastructure, cities and towns.

Ocean acidification
25. In addition to causing environmental harm by contributing to climate change, the emission of 1.3
billion tonnes of carbon dioxide equivalents from the mining and burning of coal from the mine
will cause environmental harm by contributing to ocean acidification, a process whereby the
carbon dioxide dissolves into the oceans and through reactions with seawater raises the acidity
of the ocean.
26. If current trends in global greenhouse gas emissions continue, ocean acidification is expected to
severely disrupt the world’s fisheries and destroy coral reefs, including Queensland’s Great
Barrier Reef in coming decades, thereby damaging Queensland’s economy and lowering
employment.
Ineffective regulatory response to climate change
27. There is currently no international agreement to return atmospheric carbon dioxide to less than
350 ppm or even an agreement limiting greenhouse gas emissions of the countries emitting the
majority of greenhouse gases produced globally such as China, the United States of America
and India.
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28. No international agreement to return atmospheric carbon dioxide to less than 350 ppm or even
an agreement limiting greenhouse gas emissions of the countries emitting the majority of
greenhouse gases produced globally is likely in the foreseeable future.
29. In Australia and Queensland there are currently no laws attempting return atmospheric carbon
dioxide to less than 350 ppm or even laws limiting greenhouse gas emissions.
30. It is unlikely that Australia or Queensland will enact laws to return atmospheric carbon dioxide
to less than 350 ppm or to limit greenhouse gas emissions in the foreseeable future.
31. The absence of effective international, national or State laws to achieve a safe climate or to
limit greenhouse gas emissions is a factor that should lie against the grant of approval for the
mine. The applications for the grant of the mining lease and the environmental authority (mining
activities) are, in effect, the only current mechanism for the greenhouse gas emissions of the
mine to be considered or controlled.
32. Deferring consideration of the implications for climate change and ocean acidification of
permitting the coal from the mine to be extracted and burnt will defeat the purposes of the
Mineral Resources Act 1989 (Qld) and the Environmental Protection Act 1994 (Qld) because
there is no current opportunity for subsequent consideration of these impacts.
Impact of the mine on climate change
33. The coal that is proposed to be mined was deposited over 200 million years ago after the
carbon contained in the coal was captured from the atmosphere by plants and fossilized,
thereby removing the carbon from the atmosphere and the active carbon cycle in which carbon
moves through different states in the atmosphere, oceans, land, animals and plants.
34. In its present state and location the fossil carbon contained in the coal is inert and isolated from
the atmosphere and the active carbon cycle.
35. If the mine is allowed to proceed, the carbon dioxide and methane released from the mining
and burning of the coal from the mine will be returned to the active carbon cycle and continue to
affect the atmosphere and contribute to climate change and ocean acidification for an extremely
long duration. Methane breaks down to carbon dioxide in around 12 years.
36. About 50% of the carbon dioxide produced from the mine will be removed from the active
carbon cycle within 30 years, a further 30% will be removed within a few centuries and the
remaining 20% will continue to affect the atmosphere for many thousands of years.
37. While the bulk of carbon dioxide released by the mining and use of the coal from the mine will
be removed in several decades, the immense longevity of the tail on the lifetime of carbon
dioxide released into the atmosphere means 7% of the carbon dioxide released from the mining
and use of the coal from the mine will still be affecting the atmosphere in 100,000 years, and
the mean time that the carbon dioxide will affect the atmosphere will be 30,000-35,000 years.
38. The global changes that result from burning fossil fuels such as coal are effectively irreversible
on human timescales due to the length of time that the emission of greenhouse gases will
remain in the active carbon cycle and affect the atmosphere.
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Lack of need for additional thermal coal
39. There is no need for the thermal coal from the mine to produce electricity because current
supplies of thermal coal are sufficient to meet current needs and allow a transition away from
coal-fired power stations in coming decades.
40. Cost-effective baseload electricity can be supplied in from sources other than coal-fired power
stations such as concentrated solar-thermal power stations with thermal storage.
Employment and economics
41. The employment, royalties and other benefits that the mine will generate must be balanced
against the contribution it will make to climate change and ocean acidification and the serious
social, economic and environmental harm that this will cause to the State, in addition to the loss
of agricultural land that will result from the mine.
42. When balanced against the social, economic and environmental harm that the mine will cause
by contributing a large emissions of greenhouse gases exacerbating climate change and ocean
acidification, together with the loss of agricultural land, the grant of the mining lease and
environmental authority (mining lease) is not in the public interest or consistent with the objects
of the Environmental Protection Act 1994 (Qld).
Contribution to climate change and ocean acidification
43. In assessing the contribution that the emissions of greenhouse gases from this mine will make
to climate change and ocean acidification it is important to recognise is that greenhouse gas
emissions from burning fossil fuels are additive, i.e. any emissions add to the amount of
greenhouse gases already in the atmosphere and affecting the oceans.
44. In assessing the contribution of the emissions from the proposed mine, it is important to
understand that the carbon contained in the coal is currently trapped underground, so that the
carbon is completely isolated from the atmosphere and will not contribute to climate change or
ocean acidification in its current form.
45. It would, therefore, be wrong to say that “the mining of this coal will not make any difference to
climate change because if this mine does not proceed the coal will just come from another mine
somewhere in the World”. Such reasoning ignores the fact that coal is a finite resource, so the
mining and use of the coal from this mine will release to the atmosphere fossil carbon that
would otherwise be trapped in the ground. Climate change and ocean acidification are massive
problems for society that, ultimately, need to be addressed through action at the level of
individual projects such as this proposed mine.
46. Australia’s current annual greenhouse gas emissions from the burning of fossil fuels and other
human activities (not including land-use changes and forestry) is around 550 million tonnes of
carbon dioxide equivalents, which is about 1.5% of global emissions.
47. Current annual global greenhouse gas emissions from the burning of fossil fuels and other
human activities (not including land-use changes and forestry) is around 32 billion tonnes of
carbon dioxide equivalents.
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48. The emission of greenhouse gases totalling 1.3 billion tonnes of carbon dioxide equivalents
from the mining and use of the coal from this mine over the 30 years the mine is proposed to
operate will be equivalent to over two years of Australia’s total emissions and around 4% of one
year’s global emissions. Because the emissions will continue to affect the atmosphere for many
thousands of years, the fact that the emissions will occur over a 30 year period is of little
practical consequence.
49. Based on current rates of greenhouse gas emissions and rises in atmospheric greenhouse gas
concentrations, the emission of greenhouse gases totalling 1.3 billion tonnes of carbon dioxide
equivalents from the mining and use of the coal from this mine will add approximately 0.1 ppm
of carbon dioxide to the Earth’s atmosphere.
50. The contribution to climate change and ocean acidification made by the mine through the direct
and indirect emission of 1.3 billon tonnes of carbon dioxide equivalents adding to the emissions
made by others constitutes environmental harm that the Environmental Protection Act 1994
(Qld) seeks to regulate. Section 14 of the Act defines “environmental harm” in section 14 as:
Environmental harm
(1) Environmental harm is any adverse effect, or potential adverse effect (whether temporary or
permanent and of whatever magnitude, duration or frequency) on an environmental value, and
includes environmental nuisance.
(2) Environmental harm may be caused by an activity—
(a) whether the harm is a direct or indirect result of the activity; or
(b) whether the harm results from the activity alone or from the combined effects of the activity and
other activities or factors.

51. The large emissions of greenhouse gases from the mine contribute to serious environmental
harm, as it is defined in section 17 of the Environmental Protection Act 1994 (Qld), because the
harm is irreversible, of a high impact and widespread and is caused to areas of high
conservation value or special significance, including the Great Barrier Reef and the Wet Tropics
of Queensland.
52. Due to the long-term and largely irreversible serious environmental harm caused by emitting
the large amount of greenhouse gases that will be released by mining and using the coal from
the mine, the application for the mining lease should be rejected and the environmental
authority should be refused.

Each entity/signatory to this objection must be stated below
(Note: This is not a petition. If you sign this page you will be required to participate in proceedings before the
Land Court regarding your objection).
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Further information for objectors
Environmental Protection Act 1994 provisions
1

A properly made objection in relation to an environmental authority (mining lease or mining claim) is one that:
•

is written;

•

is signed by or for each entity (signatory) who made the objection;

•

states the name of and address for each signatory;

•

is made to the administering authority;

•

is received on or before the last day of the objection period; and

•

states the grounds of the objection and the facts and circumstances relied on in support of the
grounds.

The administering authority must accept a properly made objection, and may also accept a written objection in
relation to an environmental authority (mining lease or mining claim) even if it is not properly made.
2

If the application is a standard application for environmental authority, the applicant cannot object to a
condition included in the draft environmental authority.

Mineral Resources Act 1989 provisions
An entity may on or before the last date set for the receipt of objections lodge with the mining registrar an
objection in writing in the approved form.
An objection must state the grounds of objection and the facts and circumstances relied on by you in support
of those grounds.
An objector to any application for a mining claim or mining lease must serve upon the applicant, on or before
the last objection day, a copy of the objection lodged by the objector.

Amendment or Withdrawal of an Objection
If the administering authority has accepted an objection in relation to an environmental authority (mining lease
or mining claim), the entity who made the objection may, by written notice in the approved form:
3

(a) within the objection period, amend or replace the objection ; or
(b) at any time before the objection decision is made, withdraw the objection.
However a notice may be given only as follows:
4

(a) before the objection period ends - by giving it to the Mining Registrar of the relevant Department of Mines
and Energy district in which the proposal is located;
5

(b) after the objection period ends - by filing it with the Registrar, Land and Resources Tribunal, Brisbane and
giving a copy to the Mining Registrar at the relevant Department of Mines and Energy district office and the
EPA Ecoaccess Customer Service Unit.
3

Use prepared notice template titled “Notice amending or replacing an objection to an environmental authority
(mining lease or mining claim) application”.

4

Use prepared notice template titled “Notice of withdrawal of an objection to an environmental authority
(mining lease or mining claim) application - prior to end of objection period”

5

Use prepared notice template titled “Notice to Tribunal of withdrawal of an objection (after end of objection
period) to an environmental authority (mining lease or mining claim) application”.
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IN THE FEDERAL COURT OF AUSTRALIA
QUEENSLAND DISTRICT REGISTRY

No. QUD

/ 2008

WIDE BAY BURNETT CONSERVATION COUNCIL INC
Applicant
BURNETT WATER PTY LTD (ACN 097 206 614)
Respondent

STATEMENT OF CLAIM
(Order 4, rule 6, and Order 11)

1. The applicant is an incorporated organisation, capable of suing, and an interested
person within the meaning of section 475 of the Environment Protection and
Biodiversity Conservation Act 1999 (EPBC Act).
Particulars of interested person
(a) The applicant is incorporated in Australia.
(b) During the 2 years immediately before the conduct of the respondent to which
the application relates and the making of the application, the applicants’
objects or purposes included the protection or conservation of, or research
into, the environment.
(c) During the 2 years immediately before the conduct of the respondent to which
the application relates and the making of the application, the applicant
engaged in a series of activities related to the protection or conservation of, or
research into, the environment.

2. The respondent is a corporation incorporated in Australia and capable of being
sued in the Court by the applicant.

STATEMENT OF CLAIM
Filed on behalf of the applicant
Form 7, O 4, r 6, and O 11.

Environmental Defenders Office (Qld) Inc
30 Hardgrave Road
West End Qld 4101
Tel: (07) 3211 4466
Fax: (07) 3211 4655
Email: edoqld@edo.org.au
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2

3. The respondent constructed, operates, and owns the Paradise Dam (the dam).
Particulars of the dam
(a) The dam is located on the lower Burnett River approximately 80 km southwest
of Bundaberg in the State of Queensland.
(b) The dam was previously referred to as the “Burnett River Dam” but is now
generally known as the “Paradise Dam”.
(c) The purpose of the dam is to store water and make controlled discharges of
water downstream which the respondent sells for commercial gain to
agricultural, commercial, domestic and other users.
(d) In addition to releases of water for human uses, environmental flows are
released downstream from the dam.
(e) The dam has a total storage capacity of 300,000 megalitres and a full supply
level of 67.60 m Australian Height Datum or Elevation (EL) above sea level.
(f) The dam became operational in or about November 2005 and remains in
operation.

4. At all times relevant to this application the respondent has held and been subject
to an approval granted under section 133 of the EPBC Act for the construction and
operation of the dam (the approval).
Particulars of the approval
(a) The reference number for the approval is EPBC 2001/422.
(b) The original approval was granted to the respondent by the Minister for the
Environment and Heritage (the Minister) on 25 January 2002 and remains in
effect until 1 January 2052.
(c) The Minister varied the conditions of approval of the dam on 8 August 2003 to
mitigate the impacts of the dam on the Australian lungfish, also known as the
Queensland lungfish (Neoceratodus forsteri) (lungfish).
(d) The approval of the dam, as varied on 8 August 2003, is subject to nine
conditions, including condition 3, which provides:
3. Burnett Water Pty Ltd must install a fish transfer device on the Burnett
River Dam suitable for the lungfish. The fishway will commence when
the dam becomes operational.
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5. In purported compliance with condition 3 of the approval the respondent has
constructed a fish transfer device on the dam consisting of an upstream transfer
device (the upstream fishway) and a separate downstream transfer device (the
downstream fishway).
Particulars of the fish transfer device
(a) The upstream fishway (also known as the “upstream fishlift”) consists of a
7,500 litre caged container (known as a “hopper”) into which fish are intended
to be attracted by flowing water at the downstream base of the dam. The caged
container is designed to be periodically lifted over the dam wall and for any
fish in the container to be released on the upstream side of the dam.
(b) The downstream fishway (also known as the “downstream fishlock”) consists
of an inlet chamber on the upstream side of the dam wall in the dam reservoir
and a pipe to the downstream side of the dam. Fish are intended to be attracted
into the inlet chamber by flowing water. A lock or vertical gate at the entrance
of the inlet chamber is designed to be periodically closed and the chamber
drained to cause the fish to be transported into a pipe and released into a pool
on the downstream side of the dam wall connected to the downstream river.

6. The respondent has engaged, engages and, unless restrained by the Court,
proposes to engage in conduct consisting of an act or omission that constitutes an
offence or other contravention of the EPBC Act by failing since the dam became
operational to install and operate a fish transfer device suitable for lungfish in
contravention of condition 3 of the approval for the dam.
Particulars of conduct constituting an offence or other contravention
The respondent has installed and operated, is operating, and intends to continue to
operate the upstream fishway and downstream fishway in a manner whereby:
(a) The entrances to the upstream fishway and the downstream fishway are not
likely to be found by lungfish attempting to move or migrate upstream or
downstream of the dam wall.
(b) The entrances to the upstream fishway and downstream fishway are too small
for fully grown lungfish to enter.
(c) The caged container in the upstream fishway is too small for fully grown
lungfish.
(d) The upstream fishway and downstream fishway do not operate continuously.
(e) The downstream fishway is not suitable for lungfish to move or migrate
downstream of the dam when water levels in the dam are beneath EL 62.0 m
(57% of the full storage capacity of the dam) because the inlet to the
downstream fishway is constructed above this height.
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(f) Lungfish are likely to be injured by the speed at which they are transported
through the downstream fishway and the small dimensions of the pipes and
downstream release pool.
(g) Lungfish, particularly juveniles, are susceptible to predation while moving
through the upstream fishway and the downstream fishway.
(h) Lungfish exiting the upstream fishway or the downstream fishway are
susceptible to predation at the release point.
(i) Due to the matters raised in paragraphs 6(a)-(h), the upstream fishway and the
downstream fishway are not likely (more than 50% probable) to allow any
normal sized lungfish to move upstream or downstream of the dam without
injury irrespective of the water level in the dam.
7. The respondent’s contravention of condition 3 set out in paragraph 6 constitutes
an offence or other contravention of sections 142 and 142B of the EPBC Act.
8. The respondent’s contravention of condition 3 set out in paragraph 6 constitutes
an offence or other contravention of section 142A of the EPBC Act.
Particulars of offence against section 142A
(a) The respondent has been reckless as to the contravention; and
(b) The respondent’s conduct results, will result in, or is likely to have a
significant impact on a matter protected by a provision of Part 3 of the EPBC
Act, namely the lungfish, a listed threatened species, by:
(i)

Stopping, hindering, or reducing upstream and downstream movement or
migration of lungfish in the Burnett River for feeding or reproduction.

(ii)

Causing a greater number of lungfish to move downstream in flood
events over the dam spillway and, thereby, increasing mortality in the
lungfish population due to death or injury of lungfish on the spillway.

(iii) Unless restrained by the Court the impacts in paragraphs 8 (b) (i) and (ii)
will continue during the operation of the dam for the indefinite future.
The applicant claims the relief specified in the application.
This pleading was prepared by Dr Chris McGrath of counsel.
Date: 7 October 2008

……………………………………………..
Larissa Waters (Acting Principal Solicitor)
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NOTICE OF APPEAL
COURT OF APPEAL
SUPREME COURT OF QUEENSLAND
CA NUMBER: CA2235/07
NUMBERS: AML 207/2006
ENO 208/2006
TENURE IDENTIFIER: 4761-ASA 2
Appellant:

QUEENSLAND CONSERVATION COUNCIL INC
AND

First respondent:

XSTRATA COAL QUEENSLAND PTY LTD, ITOCHU
COAL RESOURCES AUSTRALIA PTY LTD, ICRA NCA
PTY LTD, and SUMISHO COAL AUSTRALIA PTY LTD
AND

Second respondent:

ENVIRONMENTAL PROTECTION AGENCY
NOTICE OF APPEAL
(Form 64, rule 747(1))

To the respondents,
And to the Registrar, Land and Resources Tribunal,
TAKE NOTICE that the appellant appeals to the Court of Appeal against the whole of
the order/recommendation of the Land and Resources Tribunal in Re Xstrata Coal
Queensland Pty Ltd & Ors [2007] QLRT 33, made on 15 February 2007, that:
1. The additional surface area application be granted in whole, without any of the
conditions sought by the objectors.
2. The related environmental authority (mining lease) application be granted on the
basis of the draft environmental authority for the application, without any of the
conditions sought by the objectors.
1. THE DETAILS OF THE JUDGMENT APPEALED AGAINST ARE Date of Judgment: 15 February 2007 (as amended by Corrigendum, 19 February 2007)
Description of Proceedings: Hearing of an application, and objections thereto, for an
additional surface area to a mining lease under section 268 of the Mineral Resources
Act 1989; heard together with an objections decision hearing under section 220 of the
Environmental Protection Act 1994 for an amendment of an environmental authority
NOTICE OF APPEAL
Filed on behalf of appellant
Form 64 (Version 4), rule 747(1)

Environmental Defenders Office (Qld) Inc
Level 9, 193 North Quay
Brisbane Qld 4000
Telephone: (07) 3211 4466
Facsimile: (07) 3211 4655
Email: edoqld@edo.org.au
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(mining lease) for an open cut coal mine (Tribunal Nos. AML 207/2006 and ENO
208/2006).
Description of parties involved in the proceedings:
Xstrata Coal Queensland Pty Ltd, Itochu Coal Resources Australia Pty Ltd,
ICRA NCA Pty Ltd, and Sumisho Coal Australia Pty Ltd
as applicants
And:

Queensland Conservation Council Inc and Mackay Conservation Group Inc
as respondents/objectors

And:

Environmental Protection Agency
as Statutory Party

Name of presiding member of the Land and Resources Tribunal: President Koppenol
Location of registry of the Land and Resources Tribunal: Brisbane
2. GROUNDS
1. That the Land Resources Tribunal erred in the construction and application of the
requirement to observe natural justice in section 49 of the Land and Resources
Tribunal Act 1999, by failing to notify the appellant of the Tribunal’s preliminary
opinions contradictory to that of the expert witnesses who appeared at the hearing
upon whom the parties relied, in order to give the appellant the opportunity to
present further evidence or make submissions on a matter not already obvious but
in fact regarded as important by the Tribunal.
2. That the Land and Resources Tribunal erred in the construction and application of
the requirement to observe natural justice in section 49 of the Land and Resources
Tribunal Act 1999, by refusing to hear or consider closing submissions from
counsel for the appellant concerning what conditions were relevant and reasonable
to impose based on the evidence presented to the Tribunal and the relevant statutory
criteria.
3. That the Land and Resources Tribunal misconstrued the meaning of “the tribunal
shall not entertain an objection … or any ground thereof” in section 268(3) of the
Mineral Resources Act 1989 and thereby wrongly refused to allow the appellant to
make submissions on, and failed to properly exercise its discretion to consider,
conditions that differed from the condition particularised by the appellant but were
otherwise relevant and reasonable based on the evidence presented to the Tribunal
and the relevant statutory criteria.
4. That the Land and Resources Tribunal’s decision involved an error of law in that
the Tribunal misunderstood the effect of particulars of the grounds of objection and,
thereby, wrongly refused to allow the appellant to make submissions on, and failed
to properly exercise its discretion to consider, conditions that differed from the
condition particularised by the appellant but were otherwise relevant and reasonable
and which, properly, arose out of the objection and were supported by the evidence
presented to the Tribunal and the relevant statutory criteria.
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5. That the Land and Resources Tribunal’s decision involved an error of law in that
the Tribunal exercised its discretions under section 269(3) of the Mineral Resources
Act 1989 and section 222 of the Environmental Protection Act 1994 on the
mistaken basis that it was bound and required to consider only the condition
particularised by the appellant and the Tribunal failed to properly exercise its
discretions under those sections to recommend conditions that were relevant and
reasonable based on the evidence presented to it and the relevant statutory criteria.
6. That the Land and Resources Tribunal’s decision involved an error of law in that
the Tribunal mistakenly considered the appellant was required to demonstrate a
causal link between the mine’s greenhouse gas emissions and a discernable
environmental impact when considering the matters listed in section 269(4)(j), (k)
and (l) of the Mineral Resources Act 1989 and section 223(c) of the Environmental
Protection Act 1994 and whether to recommend relevant and reasonable conditions
be imposed to reduce, avoid, or offset those greenhouse gas emissions.
7. That the Land and Resources Tribunal erred in construing and applying the
requirement in section 223(c) of the Environmental Protection Act 1994 to consider
the principles of ecologically sustainable development as set out in the ‘National
Strategy for Ecologically Sustainable Development’, by requiring the appellant to
demonstrate a discernable environmental impact or serious environmental
degradation when construing and applying the principle “where there are threats of
serious or irreversible environmental damage, lack of full scientific certainty should
not be used as a reason for postponing measures to prevent environmental
degradation” (commonly known as ‘the Precautionary Principle’).
3. ORDERS SOUGHT
1. An order that the decision of the Land and Resources Tribunal in Re Xstrata Coal
Queensland Pty Ltd & Ors [2007] QLRT 33, made on 15 February 2007, be set
aside and that the matters in which that decision had been made be remitted to a
differently constituted Land and Resources Tribunal to be dealt with according to
law.
4-6. LEAVE TO APPEAL
The appeal is made under section 67(2)(b) of the Land and Resources Tribunal Act
1999 for which leave to appeal is not required.
7. RECORD PREPARATION
I/We undertake to cause a record to be prepared and lodged, and to include all material
required to be included in the record under the rules and practice directions and any
order or direction in the proceedings.
PARTICULARS OF THE APPELLANT:
Name:
Residential or Business Address:
Appellant’s solicitor’s name:
and firm name:
Solicitor’s Business address:

Queensland Conservation Council Inc
166 Ann Street, Brisbane.
Anita O’Hart
Environmental Defenders Office (Qld) Inc
Level 9, 193 North Quay, Brisbane
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Address for service:
Telephone:
Fax:
E-mail address:

Level 9, 193 North Quay, Brisbane
(07) 3211 4466
(07) 3211 4655
edoqld@edo.org.au

Signed:
Description:
Dated:

……………………………
Solicitor for the appellant
14 March 2007

PARTICULARS OF THE RESPONDENTS:
First respondent’s name:
Residential or business address:
Respondent’s solicitor’s name:
and firm name:
Solicitor’s business address:
Address for service:
DX (if any):
Telephone:
Fax:
E-mail address (if any):
Second respondent’s name:
Residential or business address:
Respondent’s solicitor’s name:
and firm name:
Solicitor’s business address:
Address for service:

Xstrata Coal Queensland Pty Ltd, Itochu Coal
Resources Australia Pty Ltd, ICRA NCA Pty Ltd,
and Sumisho Coal Australia Pty Ltd
Level 10, 123 Eagle Street, Brisbane
Ben Zillmann
Allens Arthur Robinson
Level 31, 123 Eagle Street, Brisbane
Level 31, 123 Eagle Street, Brisbane
210 Brisbane
(07) 3334 3000
(07) 3334 3444
Ben.Zillmann@aar.com.au

Telephone:
Fax:
E-mail address (if any):

Environmental Protection Agency
160 Ann Street, Brisbane
N/A
N/A
N/A
c/- Ian Pepper (Senior Legal Officer)
Environmental Protection Agency
Level 11, 160 Ann Street, Brisbane
(07) 3247 5952
(07) 3227 6378
ian.pepper@epa.qld.gov.au

Signed:
Description:
Dated:

……………………………
Solicitor for the appellant
14 March 2007

This Notice of Appeal is to be served on:
First respondent:

Xstrata Coal Queensland Pty Ltd & Ors
c/- Allens Arthur Robinson Solicitors
Level 31, 123 Eagle Street, Brisbane

Second respondent:

Environmental Protection Agency
c/- Ian Pepper (Senior Legal Officer)
Level 11, 160 Ann Street, Brisbane
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