Coe 6.oAug. 2004 Th:4besoLiciTAustralian Governmentd Solicitortiaes T-80No. 47337 P /7
+0895211385

IN THE FEDERAL COURT OF AUSTRALIA
WESTERN AUSTRALIA DISTRICT REGISTRY
GENERAL DIVISION

No. W73 OF 2004

On Appeal from the Federal Court of Australia,
Western Anstralia District Registry, WAG No. W151 of 2002

BETWEEN:
OLBERS COLTD

and

THE COMMONWEALTH OF
AUSTRALIA
Eixst Regpondent

and

AUSTRALIAN FISHERIES
MANAGEMENT AUTHORITY
Second Respondent

WRITTEN SUBMISSIONS OF THE ATTORNEY GENERAL FOR
WESTERN AUSTRALIA (INTERVENING)
(for hearing 11 August 2004)

Attorney General's position
1, The Attorney General for the State of Western Ausmalia intervenes in
this appeal pursuant o section 78A of the Judiciary Act 1903 (Cth).

Filedby. Timothy Shurp
State Solicitor for Western Australia
Soliciror for the Atorney Genern] of Western Ausiralia
Level 14, Wesmralia Square
141 5 George's Toruce

Perth WA 6000
Tek (08) 9264 1888
Fax: (08) 9322 7012
Ref: K Glancy ‘
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The Atiorney General's submissions are confined to the issue dealt with
in paragraph 6(a) of the Appellant's Notice of Appeal (Appeal Book
(AB) 246). That issue is whether certain provisions of the Fisheries
Management Act 1991 (Cth) (FMA) are invalid as a result of
inconsistency with the requirements of Chaprer ITI of the Commonwealth

Constitution (Constitution).

The Amomey General intervenes in support of the First and Second
Respondenis and suhmits thart the relevant provisions of the FMA are not
inconsistent with the requirements of Chapter III of the Constitution.

The Attomey General's submissions proceed on the basis that French T's
construction of section 106A of the FMA is correct. That is, that section
106A of the FMA operates according 1o its terms, regardless of whether
there has been compliance with section 87 of the FMA (see Reasons for
Judgment [74] - [82] (AB 234 - 237)).

As a claim has been made under section 106E and proceedings have been
instituted under section 106F in this case, no question arises as to the
validity of sections 106E(1) and 106G(2) of the FMA.

Basis for assertion of inconsistency with Chapter II1 of the Censtitution

6.

It is not immediately clear from paragraph 40 of the Outline of
Appellant's Submissions on Appeal, dated 3 August 2004, why it is
asserted that the condemnarion of the thing resulting under section
106G(3) of the FMA is inconsistent with Chapter I of the Constitution.
In that civcumstance the Atiomey General's submissions assume that the
Reasons for Judgment of French T identify the issues at [89] and [92]
(AB 239 - 241), |

It appears that the ceniral issue is whether the relevant sections resulied
in a process of executive acquisition of property which was not
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safeguarded by an effective judicial process resulting in a usurpation of
the judicial process contrary to the requirements of Chapter III of the
Constitution (Reasons for Judgment [89] (AB 239 - 240)).

Submissions

8.

10.

There is no executive acquisition of property involved in the application
of sections 106A and 106G(3) of the FMA. The forfeiture of things
pursuant to section 106A of the FMA and their subsequent condemnation
by operation of section 106G(3) are not, as French J cormrectly found
(Reasons for Judgment [91] (AB page 240 )), the result of any executive

acquisition but occur by operation of law.

1t is recognised thar forfeiture and condemnation of forfeited property is
a justified and legitimare means of enforcing certain breaches of law, in
particular, fisheries laws.!

It is possible 1o establish a smnitory regime for forfeiture or confiscation
of property that is not based upon the conviction of a person for the
commission of an offence. TFor example under the Cusioms Aer
1907 (Cth) cenain property is forfeited 1o the Commonwealth upon the

commission of an offence 2

See for example Cheatley v The Queen (1972) 127 CLR 291, where, at 296, Barwick CJ said:
"The protection of fishing grounds of the nation fom foreign exploitation is somewhat akin
1w the protection of the country from smuppling. Drasic action in protection of the
country's inferests in each instance may be regarded as warranted, indeed, if not 1o be
expected: each is an area where pecunisry penalues are unlikely to provide an adequare
profeetion.”

See also Re Director of Public Prosecurions; Ex parte Lawler (1584) 179 CLR 270, whers ar

275, Mason CJ, referred 10 the abova passage from Cheasley v The Queen:

“It is evident from the judgment that the majority was of the opinion that the scope of the
fishories power was sufficiently broad w exwnd to awhorising forfeiture of a vessel
involved in the commission of an offence agsinst the Fisheries dcr a9 8 measure for the
protection of Avsgalian fishing grounds, svan if the owner was innocent of complicity.”

And see also Brannan Jar 277 - 278:

"There is no doubr but thas laws providing for the forfeiture of vessals which are involved
m e commission of fisheries and cosioms offences are laws appropriate and adapted 10 the
vindicadon of thoge laws,”

See also Burzon v Honan (1952) 85 CLR 169 ar 180 - 181 per Dixon CT.

See Burzon v Honen (1952) 86 CLR 169, The Customs Acr at the time of that case provided

thar the forfeited property was not condemned uaul afier convicrion for the offence (former

section 262). No conviction is required under that Act today: see sections 203 « 205D.
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It is also possible to establish a regime where forfeiture of property is

imposed without there ever being a conviction.”

Where, as is the case here, there is no legislative determination of guilt
and the forfeiture is attended by the exercise of judicial power, it will not
infringe the scparation of powers required by Chapter III of the
Constitution. The separation of powers would be infringed if the
legislation provided for the substitution of a legislative judgment of
criminal guilt for a judgment of a court exercising federal judicial

power.”

The exercise of judicial power, while difficult to define exhaustively,
mvolves the determination of a controversy between parties by the
application of facts determined to exist 1o the law as it is.’

For example, under e now repedled Crimas (Confiscation of Profis) Act 1988 (WA) a
forfeiture order could be made in respect of proparty belonging 10 3 person charged with a
"sericus offence” who had diad before the charge was finally determuined, Under that Act the
court had 1o be satisfied beyond reasonable doubr that the person commined the offence before
a forfeirure order could be made, The constimrional validity of rhat legislarion was considered
and upheld in Silber: v Director of Public Prosecurions for Western Australia [2004] HCA 9;
(2004) 78 ALJR 454. It was not suggested in either of the judgments thar the absence of a
conviction would have been a baxis for invalidity.
A Stuate parllament bas the legislaive power 1o deprive a person of property withow
compensation: Durham Holdings Pry Lid v New Sourh Wales (2000) 205 CLR. 399,
See Chu Kheng Lim v Minister for Immigrasion (1992) 176 CLR ) at 27 per Breanan, Deane
and Dawson IJ and st 70 per McHugh J,
See Pobukhovich v The Commonweelth (1991) 172 CLR 501 per Mason CT at 532 who cited
with approval Kiuo I in Reg v Trade Praciices Tribunal; Ex parte Tesmanian Breweries Ply
ZLtd (1970) 123 CLR 361 who said, ar 374-375:
"Thus a judicial power involves, as a general rule, a decision senling for the future, as
between defined persons or classes of persons, a question as 10 the existence of a right or
obligation, so that an exereise of the power creates a new charter by reference 1o which that
question is in the fire o be decided as between those persons or class of persons. In
other words, the process 10 be followed must generally be an inquiry concerning the law as
it is and the facts as they ate, followed by an application of the law 85 determined o the
facts a8 derermined; and the end 10 be reached must be an act which, o long as it stands,
cntitles and obliges the persons berween whom it intervenes, to observance of the rights and
obligations that the application of law 1o facts has shown 1o exist. It is right, I think, o
conclude from the cases on the subject that a power which does not igvolve such a process
and lead 10 such an end needs 0 possess some special compelling feature if its inclusion in
the eategory of judicial power i3 1o be justfied.”
See also Chu Kheng Lim v Minister for Immigrarion (1992) 176 CLR 1 per McHugh T a5 66 -
67; Fencon v Muller (1983) 152 CLR 570 per Mason, Murphy, Brennan and Deane 17 ar 608
and Huddart, Purker & Co Ltd v Moorehsad (1909) 8 CLR 300 per Griffith CJ a1 357.
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The FMA provides a regime whereby judicial power of the
Commonwealth may be invoked to determine whether the goods
apparently forfeited are to be condemned. Upon the institution of
proceedings by a claimant, the Court is required to determine a legal
controversy between the parties; that is, whether there has been the
commission of an offence resulting in a forfeiture under section 10645
Tn doing so, the Court is clearly exercising judicial power as it is required
1o apply a recognised standard of proof’ and determines the conwoversy
in accordance with its usual processes and the rules of evidence. Further,
the FMA does not dictaie 1o the Court the decision it should reach in a

paricular case.® An appeal from the decision of the Court is provided.’

What is material is that the procecdings instituted by the Appellant
pursuant 1o section 106F and 106G of the FMA required the Court to
exercise judicial power in the determination of the question whether a
declaration should be made that the Volge was forfeited pursuant to
section 106A.

French J was comect in determining that the relevant provisions of the
FMA involved no usurpation of judicial power and were not in breach of
the requirements of Chapter III of the Conszturion.

See Reasons for Judgment [82] (AB 237),

See Reasons for Judgmenr [62] and [65] (AR 230 - 231).

In Leeth v The Commenmwealth (1992) 174 CLR 455, Gaudron J, a1 502, stated that 8 legislanive
direction which would require a power vested In the coun 10 be exercised other than in
accordance with the judicial process would be invalid because it ia "an essemial feature of
Judicial power that it should be exercised in aceordance with the judicial procesa”.

See also Kable v Director of Public Prosecutions (NSI) (1986) 185 CLR 3] where the fast
that the lepisiafion effectively directzd the ¢ourt i the resalt w be found was central 1o tho
finding thar the legislation was invalld 2g repugnant to the exercise of judicial power and thus
inconsigtent with the requivements of Chapter III of the Consrinafon. For expmple, sen
MeHugh T ar 121 and 122 and Guyramow J at 134.

Ses also Kirby J ar [43] in Stlbers v Director of Public Prosecutions for Wesiern Ausmralia
[2004] HCA 9; (2004) 78 ALIR 464 a1 471,

Section 106G(4) FMA.
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Dated the 6th day of Augnst 2004

V{eadows QC
Solicitor General for the
State of Western Australia
Tel:  (08) 9264 1806
Fax:  (08) 9321 1385

 C

Kathleen H Glancy
Stare Solicitor's Office
Tel:  (08) 9264 1867
Fax:  (0R) 9322 7012

Received Time 6 Auz. 16:00




